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FROM THE EDITOR’S VIEWPOINT 


PIS 


September is the month when fall begins, 
school reopens, the baseball season con- 
cludes and the football season opens. It is 
the month that sees the trees and foliage 
gradually change colors, preliminary to de- 
leafing and a period of hibernation. There 
is a freshening in the air and in the spirit 
after the drowsy warmth of summer—a new 
spirit of zest is kindled in most of us as 
well as an interest in the problems that 
surround us. 


September in the JOURNAL reflects the 
changing seasons. Californian Mr. Spivock, 
following his enriching experience in the 
United States Supreme Court with Thiel v. 
Southern Pacific Company, in addition to his 
years of private practice, is well-qualified 
to warn us of the dangerous inroads to 
our jury system if any but the democratic 
traditions are followed in the selection of 
a jury. Mr. Hendersons, besides expounding 
the law on the subject of imputed knowledge, 
gives our readers an excellent insight into 
the problems that arose as he personally 
conducted the case of Aiken Petroleum Com- 
pany v. National Petroleum Underwriters et al. 
Mr. Price very kindly consented to permit 
us to pass on to our readers the fruit of 
his research for the Insurance Section of 
the Illinois Bar Association on the very 
active subject in life insurance of “War and 
Aviation Exclusion Clauses.” Mr. Wither- 
spoon had already successfully written an 
article entitled “The Duty Owed by an Air 
Carrier,” when we contacted him and he 
most graciously agreed to bring his article 
up to date with a discussion of recent pro- 
posed legislation on the subject, which cer- 
tainly should be of interest to all. 


We have noted with interest the progress 
enjoyed by the Insurance Department of 
the Commonwealth of Pennsylvania in effec- 
tuating reciprocal arrangements with other 
states on the licensing of insurance agents 
and brokers. It is, seemingly, a step in 
the right direction to break down such bar- 
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riers that interfere with the free movement 
between states or citizens of those states. 
The inability of a person to follow his 
chosen profession doubtless is a restraining 
influence on one who otherwise would change 
the place of his abode. While it isn’t recom- 
mended that, where a person is qualified to 
practice as a broker or agent in one state, 
blanket reciprocity should exist across the 
nation, there is no reason why the states 
cannot make arrangements, one with the 
other, to effect such a set-up. Besides re- 
laxing restraints on one’s ability to move 
about, it would bring about a greater uni- 
formity in insurance laws, relaxing too strin- 
gent conditions in some instances and giving 
character-building restraint in others. 


Perhaps the poor automobile experience 
reported by so many companies during the 
past year can in part be traced to motor- 
cycle accidents. With the scarcity of autos, 
and the high price of such as are available, 
many returning veterans have turned to 
purchasing motorcycles. It isn’t long before 
one of these is involved in a collision re- 
sulting in a high bodily injury loss if not 
considerable property damage. As unpopular 
as are these risks with insurance companies, 
there are a considerable number on the 
books by reason of compulsory insurance, 
financial responsibility, and assigned risk 
laws that are in force in so many of our 
states. While it may be unfair to blame 
the poor overall automobile experience upon 
such a factor, it is undeniable that it is 
a contributing element. 


The Convention of the International Asso- 
ciation of Insurance Counsel, at Galen Hall 
Hotel, went off as scheduled. It was inter- 
esting to attend, to meet and to listen. The 
papers were scholarly, the discussions were 
thought-provoking and the company was 
excellent (as was the choice of a site for 
the convention). We look forward to. re- 
newing the pleasant associations made there 
at a later, not-too-distant date. 
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THE AMERICAN TRADITION 
of a Democratic Jury 


By ALLEN SPIVOCK 


Twenty years of private practice qualify Mr. Spivock to speak authoritatively 
on this practical, procedural point. The author is a member of the California Bar 
and president of the Lawyers’ Club of San Francisco. 


wee the first time in its long history the 
United States Supreme Court recently had 
before it, in a civil case, the direct question 
of what constitutes a democratic jury, and 
true to its tradition, it did not hesitate to 
lash out against the subtle forces which 
would undermine this fundamental system 
in our American jurisprudence. The Seventh 
Amendment to the United States Consti- 
tution provides that in civil cases “the right 
to trial by jury shall be preserved.” 


Supreme Court Answers 
Long-Standing Complaint 


In Thiel v. Southern Pacific Co., 66 Su- 
preme Court Reporter 984, 13 CCH NEGLI- 
GENCE CASEs 550 (May 1946), the Supreme 
Court answers the long-standing complaints 
of numerous attorneys and judges that juries 
in our federal courts have not been truly 
representative of all economic classes but 
have favored the higher income group. The 
Court states very broadly that “The Amer- 
ican tradition of trial by jury, considered 
in connection with either criminal or civil 
proceedings, necessarily contemplates an im- 
partial jury drawn from a cross-section of 
the community. This does not mean, of 
course, that every jury must contain repre- 
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sentatives of all the economic, social, re- 
ligious, racial, political and geographical 
groups of the community; frequently such 
complete representation would be impos- 
sible. Sut it does mean that prospective 
jurors shall be selected by court officials 
without systematic and intentional exclu- 
sion of any of these groups. Recognition 
must be given to the fact that those eligible 
for jury service are to be found in every 
stratum of society. Jury competence is an 
individual rather than a group or class mat- 
ter. That fact lies at the very heart of the 
jury system. To disregard it is to open the 
door to class distinctions and discrimina- 
tions which are abhorrent to the democratic 
ideals of trial by jury.” 


Obviously, a “cross-section of the com- 
munity” does not mean that jurors are to 
be selected mainly from just one economic 
class. Its exact meaning will await further 
consideration by the courts. 


The situation found in the federal court 
jury system at San Francisco, California, is 
by no means exceptional but prevails gen- 
erally throughout the country. While said 
decision deals only with federal court juries, 
its effect will doubtless be felt in state court 
juries where the great bulk of jury trials 
takes place. 


HHQDNHO0UU4ONEUeddaeUAMndrnOavenevUUuaonaUUeonannnuuanoneouaneereUuUanvee Ue aaeaeUueaenznUUaanneenuaeeveeuaaaeneenuuuennanuaceveeneasevenueavaeeeguovagnUuevageeueveeeeeseventueavengcousneneuesnvenouenegeeouoevvanconanvenecussannnnaanate 


AMERICAN TRADITION OF A DEMOCRATIC JURY 


PAGE 611 





AVVUNUEUEUEOAU EAA ADA AU AE AED EUAN ONE AAEA EEA EAEE TAHOE TAA 


Federal Statutes Regulating 
Jury Trial 


There are many federal statutes relating 
to the method and manner of selecting ju- 
rors in the federal court and which are 
generally intended to maintain a democratic 
jury system. 

They provide that federal jurors must be 
chosen “without reference to party affilia- 
tions.”, 28 U. S. C. Sec. 412; that citizens 
cannot be disqualified ‘on account of race, 
color, or previous condition of servitude,” 
28 U. S. C. Sec. 415; that jurors shall be 
“returned from such parts of the district, 
as the court shall direct, so as to be most 
favorable to an impartial trial, and so as 
not to incur an unnecessary expense, or un- 
duly burden the citizens of any part of the 
district with such service.”, 28 U. S. C. Sec. 
413; that the qualifications and exemptions 
of federal jurors are determined by the laws 
of the state where the federal court is lo- 
cated, 28 U. S. C. Sec. 411. Pointer v. 
United States, 151 U. S. 396. 

It may be noted that while 28 U. S. C. 
Sec. 412 provides that not less than three 
hundred names shall be publicly drawn from 
a box where the clerk and jury commissioner 
have alternately placed names, there is no 
provision whatever regulating the manner 
or method of selecting the names in the first 
instance. Here is the soft spot where the 
whole jury system can be molded for good 
or evil. 


The Decision in the Thiel Case 


In said recent Thiel case, our Supreme 
Court showed its zealousness to preserve 
our democratic jury system by granting 
certiorari after the District Court and the 
Circuit Court of Appeals had ruled unan- 
imously that there was no cause whatever 
for complaint against the selection methods. 


While many questions were presented and 
discussed at the oral argument before the 
Supreme Court, the opinion of the Court 
confines itself to the single point that the 
deliberate and systematic exclusion of all 
daily wage earners is “abhorrent to the 
democratic ideals of trial by jury” because 
the jury must be “drawn from a cross-sec- 
tion of the community.” 


The clerk and jury commissioner who 
together did all of the jury selecting ad- 
mitted that they excluded longshoremen, 
the iron craft, bricklayers, carpenters, ma- 
chinists and all others whom they believed 
were daily wage earners, They attempted 
to justify their conduct by saying that from 
their past experience all of these persons 
would refuse to serve because as jurors 
they would receive only $4.00 per day and 
thus suffer an economic loss, and further- 
more, the judges would usually excuse them 
from service. 


However, the Court found that there was 
no legal basis under federal or state law for 
such blanket exclusion of daily wage earn- 
ers. Under the California code sections 
which were controlling, a juror need only 
be a citizen over 21 years, resident in the 
State for one year, possessed of his natural 
faculties and “of ordinary intelligence” with 
sufficient knowledge of the English language. 
California Code of Civil Procedure, Sec. 
198. The California code sections specif- 
ically exempt about 14 classes from jury 
service but do not mention any daily wage 
earners. California Code of Civil Procedure, 
Sec. 200. 


Then the Court points out that “Jury 
competence is not limited to those who earn 
their livelihood on other than a daily basis” 
as one earning a small wage per day may 
be “as fully competent” as one earning much 
more. In other words, a man’s income is 
not the proper basis for determining his 
eligibility as a juror under our American 
system. Daily wage earners are a substan- 
tial part of the community and their inten- 
tional exclusion in whole or in part does 
violence to the democratic nature of the 
jury system. 


While the judge might excuse an individ- 
ual juror where jury service might entail an 
undue financial hardship, there is no justi- 
fication for the exclusion of whole groups 
without ascertaining the situation in each 
case. Furthermore, jury service is a duty 
as well as a privilege of citizenship and 
should not be shirked because of slight 
inconvenience or financial loss. 


The Court specifically stated that it was 
unnecessary to determine whether the peti- 
tioner was in any way prejudiced by the 
wrongful exclusion or whether he was one 
of the excluded class, nor was it material 
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that the jury contained at least five members 
of the laboring class. “The evil lies in the 
admitted wholesale exclusion of a large class 
of wage earners in disregard of the high 
standards of jury selection. To reassert 
those standards, to guard against the subtle 
undermining of the jury system, requires 
a new trial by a jury drawn from a panel 
properly and fairly chosen.” 


Prior Decisions On Jury Selection 


The only other case decided by our Su- 
preme Court where class discrimination, 
other than color or race, was discussed is 
Glasser v. United States, 315 U. S. 60, 85; 
86 L. Ed. 680, 707 (1940), a criminal case, 
which held: 


“For ‘It is a part of the established tradt- 
tion in the use of juries as instruments of 
public justice that the jury be a body truly 
representative of the community’... And its 
exercise (the selection of jurors) must al- 
ways accord with the fact that the proper 
functioning of the jury system, and indeed, 
our democracy itself, requires that the jury 
be a ‘body truly representative of the com- 
munity’, and not the organ of any special 
group or class, If that requirement is ob- 
served, the officials charged with choosing 
federal jurors may exercise some discretion 
to the end that competent: jurors may be 
called. But they must not allow the desire 
for competent jurors to lead them into se- 
lections which do not comport with the 
concept of the jury as a cross-section of the 
community. Tendencies, no matter how slight, 
toward the selection of jurors by any method 
other than a process which will insure a trial 
by a representative group are undermining 
processes weakening the institution of jury 
trial, and should be sturdily resisted. That 
the motives influencing such tendencies may 
be of the best must not blind us to the dan- 
gers of allowing any encroachment what- 
soever on this essential right. Steps innocently 
taken may one by one lead to the irretriev- 
able impairment of substantial liberties.” 


The opinion in said Glasser case was writ- 
ten by Mr. Justice Murphy, who also wrote 
the opinion in said Thiel case. 


Thus, the apparent good intentions of the 
clerk and jury commissioner in excluding all 
daily wage earners provide no legal basis 
for such conduct. 


There appear to be only two other impor- 
tant federal decisions where economic class 
discrimination was discussed and they are 
also criminal cases. 


In Mamaux v. United States, 264 Fed. 816 
(1920), the United States Circuit Court of 
Appeals for the Sixth Circuit held that pur- 
poseful exclusion of wage earners from the 
jury panel would be grounds for quashing 
the whole panel. However, the court found 
here that there was no evidence to show 
any exclusion. 

In Walker v. United States, 93 Fed. (2) 
383 (1937), it was held that the selection 
of business men to the exclusion of wage 
earners was improper but the court found 
no evidence of discrimination in favor of 
business men. 


Subtle Undermining of Jury System 


(a) Evil of Class Discrimination 

If our highest court were to close its eyes 
to discrimination against certain economic 
classes for jury service, we would commence 
to see the disintegration of our democratic 
ideals. We can be thankful that our court 
is wide awake to the possibilities for evil 
from influences which would bring about 
the “subtle undermining of the jury system.” 

When jury officials in the federal courts 
admit that they purposely exclude large 
groups of working people with the result 
that the jurors selected are mainly those 
of high incomes, and represent but one point 
of view, there is a serious threat to our de- 
mocracy. Eternal vigilance is the price of 
liberty—and democracy. The practical re- 
sult is that a poor plaintiff suing a large 
corporation finds it very difficult to receive 
an impartial and fair trial. The advantage 
obtained by these corporations is well rec- 
ognized by them because they make it a 
common practice to transfer all damage suits 
from the state to the federal court on di- 
versity of citizenship or other technical 
grounds. 

However, if this unsavory situation were 
permitted to continue, public respect and 
confidence in our federal courts would di- 
minish, 


(b) More Intelligent Jurors 
Many federal jury officials are intent upon 
securing jurors of higher intelligence and 
in making their selections they use as a 
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basis therefor the citizen’s wealth or busi- 
ness importance or the neighborhood where 
he resides. It would be the end of democ- 
racy, if a person’s intelligence is based sim- 
ply upon his financial success or present 
wealth. Furthermore, it is not the intent 
nor the purpose of our jury system that the 
jurors shall be only those of superior in- 
telligence. Some federal judges and lawyers 
have stated that jurors should be of higher 
intelligence but if we carry this to its logical 
conclusion, we should abolish the jury sys- 
tem, and have only learned judges decide 
all questions of fact. Then the viewpoint 
of the average layman will be completely 
eliminated from the American system of 
justice. 

As previously observed, the California 
statute requires that a juror have only “ordi- 
nary intelligence.” This should be sufficient 
under any democracy. 


(c) Difficulty of Obtaining Workingmen 


The alleged difficulty of obtaining suff- 
cient workingmen to serve as jurors because 
of their financial loss is more fanciful than 
real. As a practical matter, and by way of 
example, the United States District Court 
at San Francisco uses a panel of only about 
100 jurors who serve only for a four-month 
period, The average juror serves only about 
7 days on jury duty during said periad. 
There are some 2,000,000 people within com- 
muting distance of the court. Thus, there 
is obviously no practical problem here of 
obtaining merely 50 or more workingmen or 
their wives from such a large population. 
Many workingmen would be glad to serve 
if they were asked and doubtless, many of 
them would be intelligent jurors. Of course, 
if they are not summoned, they cannot serve. 


(d) Selections from Big Corporations 

The federal jury officials are inclined to 
select clerks, salesmen, etc., only from the 
large corporations on the theory that they 
can be more easily spared than from a small 
concern. But this often militates against a 
fair trial for a poor plaintiff suing a big 
concern because the jurors are subject to 
influences of various shades and kinds from 
their employer. 

This becomes apparent in a suit against 
a public utility such as a railroad which is 
doing business with almost every large cor- 
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poration and to which it may or may not 
grant certain favors. 


The courts must “guard against the subtle 
undermining of the jury system.” 
(e) Discrimination Against Women 


Many federal jury officials are purposely 
putting on more men than women jurors in 


-the belief that women are too emotional 


and might give too high damages to an in- 
jured person. 


This admitted discrimination against women 
as jurors was brought before our highest 
court in said Thiel case and mentioned at 
the oral argument but was not discussed in 
the court’s opinion. However, it would 
appear that there could be no “cross-section 
of the community” where women are not 
fairly represented or have been purposely 
discriminated against. 


An irreconcilable conflict now exists among 
the federal District Courts regarding the 
exclusion of women from jury service. We 
find the point discussed only in criminal 
cases. 

United States v. Ballard, 35 F. Supp. 105 
(Calif.), which is followed by United States 
v. Chaplin, 54 F. Supp. 682 (Calif. 1944), 
holds that a panel with no women is per- 
missible. This seems odd because the Cal- 
ifornia statutes do not discriminate against 
women as jurors. 


~ 


But United States v. Roemig, 52 F. Supp. 
857 (lowa 1943), disapproves said Ballard 
case and quoting from said Glasser case, holds 
directly to the contrary. The reasoning of 
said Roemig case appears to be the better and 
now, in view of said Thiel case, should ulti- 
mately prevail. Under our democratic sys- 
tem, there should be no total or partial 
exclusion of women as jurors. 


A Cross-Section of the Community 


Even the Supreme Court in said Thiel case 
did not attempt to define what constitutes 
“a cross-section of the community.” It said: 
“This (cross-section) does not mean, of 
course, that every jury must contain repre- 
sentatives of all the economic, social, relig- 
ious, racial, political and geographical groups 
of the community; frequently such com- 
plete representation would be impossible. 
But it does mean that prospective jurors 
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shall be selected by court officials without 
systematic and intentional exclusion of any 
of these groups. Recognition must be given 
to the fact that those eligible for jury serv- 
ice are to be found in every stratum of 
society.” 

Thus, a practical test to determine when 
there is not a “cross-section” is to find an 
intentional and systematic exclusion of any 
significant group. 


With the many conflicting economic forces 
and pressure groups now exerting their in- 
fluence to obtain control, it would appear to 
be of the greatest importance that no one 
group or class should dominate our judicial 
system. Jury packing, like court packing, 
would be intolerable under our American 
system. 


A trial by a “jury of peers” is not pos- 
sible under our democracy. For example, 
a business man could not insist that his 
criminal or civil case be heard by 12 busi- 
ness men. Nor could a laborer demand a 
jury of 12 laborers. However, the business 
man or laborer would have just cause for 
complaint if those of his class were pur- 
posely excluded from the jury panel. 


A heavy responsibility is placed upon the 
federal jury officials to devise some system 
of obtaining a fair “cross-section.” Per- 
haps, they should not have such a broad 
discretion but should be governed by rules 
adopted by the judges and which will now 
be considered. 


Adoption of Jury Selection Rules 


Since most federal jury officials are not 
even lawyers and some admit ignorance of 
applicable statutes regulating qualifications 
and exemptions of jurors, there would seem 
to be a definite need for rules to guide them 
in making jury selections. Their intentions 
may be of the best but their system of se- 
lection may not bring about a fair cross- 
section nor be conducive to a fair trial for 
certain classes of litigants. 


Thus, they should receive instructions 
from the judges as is done in many state 
courts. As previously noted, the federal stat- 
ute specifically provides that jurors shall be 
returned from such parts of the district 
“as the court shall direct.” 28 U. S. C. Sec. 
413. In practice, the judges have given little 
or no directions. 


A simple set of rules might provide (1) 
that selections be by lot so as to eliminate 
any suspicion of a hand picked jury favor- 
able to any one group, (2) that selection be 
distributed among different geographic sec- 
tions rather than limited to just one district 
such as the financial district; (3) that when 
it is a hardship for a daily wage earner to 
serve, select his wife instead; (4) that where 
possible, do not permit any one occupation 
or business to be represented out of pro- 
portion, such as bankers or insurance men; 
(5) that questionnaires be mailed to prospec- 
tive jurors to ascertain their (a) citizenship, 
(b) length of residence, (c) occupational 
exemption, (d) ability to serve, and (e) 
willingness to serve, etc.; (6) that no vol- 
unteers or unsolicited names be accepted for 
jury service as this merely opens the door 
to further suspicion of packing. 


Such rules would avoid loss of time and 
money by many persons who are now need- 
lessly called to court for examination as 
jurors. & 


Such or similar rules may be adopted by 
the Federal District Courts and a copy there- 
of must be sent to the Supreme Court. Fed- 
eral Rules of Civil Procedure, No. 83. 
Pointer v. United States, 151 U. S. 396, 407. 
Federal Rules of Criminal Procedure, No. 
57. Ultimately, from the experience of the 
District Courts, the Supreme Court itself 
would adopt uniform rules for jury selec- 
tion, rather than leave it to Congressional 
action, as it has the inherent power to keep 
its judicial machinery free from any taint 
or suspicion of partiality and it must main- 
tain public respect for our courts while pre- 
serving democracy in our jury system. 


——_ $a ___—__—. 


The Height of Something 


There was a recent train wreck almost at the summit of Mt. Washington, 
highest mountain in New England. This unusual accident on a cog railway 


injured about twenty-two persons. 
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DOCTRINE 
of Ymputed Knourledye 


P. F. HENDERSONS . . . Senior member of the firm of Hendersons & 

Salley, Aiken, South Carolina; president of the South Carolina Bar Association 

and the Aiken Bar Association; special judge of the Court of Common Pleas and 
General Sessions of South Carolina. 


QOSSIBLY the most recent comprehen- 

sive decision upon this interesting ques- 
tion, by a state court of last resort, is that 
of the Supreme Court of South Carolina, 
In re Aiken Petroleum Company v. National 
Petroleum Underwriters of Western Millers 
Fire Insurance Company of Kansas City, Mis- 
sourt, 207 S. C. 236, 30 S. E. (2d) 380, 6 
CCH Fire ANnp CASUALTY CASEs 9. 

This article is written at the request of 
the editor of the INSURANCE LAW JouRNAL, 
by one who was intimately acquainted with 
the litigation in question, as plaintiff's attor- 
ney, merely in order to acquaint those who 
may be interested in this recent application 
of the ancient concept involved with the 
reasoning of the Supreme Court of South 
Carolina, and perhaps in order to examine 
its basis. 


Parties to the Litigation 


The plaintiffs in the litigation were Ged- 
dings Cushman and his wife, Lois, doing 
business in the famous resort town of Aiken, 
South Carolina, as local distributors of gaso- 
line and oil under the name of Aiken Petro- 
leum Company, hereinafter referred to as 
the Petroleum Company. ‘The defendant 
above stated is a mutual insurance company, 
and is hereinafter referred to as Western 


Millers. As it is also necessary to a com- 
plete understanding of the litigation, reference 
must be made to that company’s predecessor 
in the business of insuring petroleum prod- 
ucts in South Carolina, the National Petro 
leum Mutual Fire Insurance Company of 
Philadelphia, hereinafter referred to as the 
National Mutual Company, and to the gen- 
eral agent in South Carolina for both com- 
panies, who is hereinafter referred to simply 
as the General Agent. 

At the threshold of the case was the un- 
usual but definitely established and admitted 
fact that Mr. Cushman, who had managed 
the business of the Petroleum Company, had 
“insurance knowledge” which surpassed that 
of practically all laymen in that field, and 
which went far beyond that possessed by 
several of the Justices of the Supreme Court 
of South Carolina, as was shown by their 
questioning of counsel when the principle 
was first mentioned before them in argu- 
ment. Cushman knew what a “co-insurance 
clause” in a fire insurance policy meant. Ad- 
mittedly, an insurance agent had tried to sell 
him a policy on his petroleum products with 
a full co-insurance clause prior to 1937, and 
had shown him a printed rating schedule re- 
garding the same. As Cushman tersely ex- 
pressed it at the trial, he had then learned 
that “if I had a policy with such a clause in 
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it for $5,000.00, and had a loss of that amount, 
I could not collect but about fifty per cent 
of that amount, unless I carried more insur- 
ance myself. I realized how serious it was 
to buy something like that.” As at that 
time Cushman could not secure a policy at 
a lower rate than about $4.00 per hundred, 
with a full co-insurance clause also involved, 
he remained uninsured in so far as his petro- 
leum products were concerned, as he figured 
that he would be paying approximately $8.00 
per hundred for insurance. He considered 
this figure to be prohibitive. 


Facts of the Case 


Then in 1937 the General Agent of the 
National Petroleum Company in South Caro- 
lina visited Mr. Cushman and solicited the 
writing of insurance on his petroleum prod- 
ucts at the amazingly low rate (when the 
former offer made to him was considered), 
of $1.15 per hundred. Cushman testified at 
the trial of the case that he immediately and 
anxiously asked if co-insurance was involved, 
and stated his fixed aversion to such a clause 
being embodied in any policy that he might 
take, his feeling being that no matter what 
price he paid, if he had a policy for a face 
value of say $5,000.00, with a full co-insur- 
ance clause in it, he could not, in case of loss, 


collect more than approximately $2500.00, 
and that he was simply “fooling himself.” 
Then Cushman testified at the trial that the 
General Agent in question who, as he (Mr. 
Cushman) described it, was evidently eager 
to get and keep his business, told him that 
there would be no co-insurance clause in the 
policy that he would write, and further in 
effect assured him that no such clause, in 
view of his aversion thereto, would ever be 
inserted in any policy that he (the General 
Agent) would ever write in any company 
that he ever represented on any property 
that Cushman might own or become inter- 
ested in. Mr. Cushman accepted the offer. 
Policies at $1.15 per hundred were written 
by the General Agent in the National Petro- 
leum Company in 1937, 1938, and 1939 with- 
out any co-insurance clause. In 1940 the 
National Petroleum Company ceased to func- 
tion in South Carolina, but the same General 
Agent who had originally visited and talked 
with Cushman wrote renewals at the same 


rate in Western Millers, of which company 


he had, in the meanwhile, become General 
Agent in South Carolina. This policy had 
no co-insurance clause. Cushman examined 
carefully the policies for several years and 
ascertained definitely that no co-insurance 
clause appeared in any policy up to 1940. In 
1943, a devastating fire occurred at the Petro- 
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leum Company’s plant in Aiken, with an ad- 
. mitted loss of a greater amount than $4,000.00, 
which was the face of the existing policy on 
Cushman’s petroleum products. Payment of 
the insurance was requested but Cushman 
was notified that the policies of 1942 and 
1943, which he had not examined, (because 
a rating bureau which Western Millers had 
recently joined required it) had full co-insur- 
ance clauses attached to them, and the in- 
surance company sought to settle the claim 
for approximately $2100.00, the amount of 
the policy liability with effect being given 
to the full co-insurance clause. Cushman 
was aghast at this news, he having no knowl- 
edge or thought that such a clause had been 
inserted without his being notified. 


Action to Reform a Policy 


An action was promptly brought in the 
Court of Common Pleas of Aiken County. 
The action, in form, was to reform the poli- 
cies of 1942 and 1943, by deleting the co- 
insurance clauses, with any proper adjustment 
of premiums being made, and for judgment 
upon the policy of 1943 as reformed for its 
face value of $4,000.00, with interest and 
costs. The theory of the complaint was that 
when the General Agent in South Carolina 
of the defendant, Western Millers, in 1942 
and again in 1943 wrote the policies and 
(with no notice to Cushman), embodied in 
them full co-insurance clauses, that, to use 
the language of the complaint, he then had 
“in mind and memory” his original state- 
ment and the assurance given to Mr. Cush- 
man in 1937, 


The gravamen of the complaint was that 
although the General Agent in question in 
1937 was the General Agent of National 
Petroleum Company, when in 1940 he be- 
came General Agent in South Carolina for 
Western Millers, and wrote the policies of 
1940 and 1941 without the co-insurance clause, 
and when in 1942 and 1943 he reversed his 
method of procedure and, without notice to 
the Petroleum Company, wrote those poli- 
cies with the full co-insurance feature in- 
volved, and without any reduction in the 
premium charged, but in fact with an in- 
crease therein, he personally preparing or 
countersigning all policies, and he through- 
out having in mind and memory his assur- 
ances to Cushman, knew, as General Agent 


of Western Millers, and it knew through 
him, that the policies which he issued did 
not “constitute the true contract of insur- 
ance between the insured and the insurer,” 
and therefore the offending policies should 
be reformed. 


The nub of the matter was the contention 
that, under the Doctrine of Imputed Knowl- 
edge, the second insurance company was 
charged with knowledge acquired by its 
General Agent while he was acting as Gen- 
eral Agent several years previously for the 
first company, which knowledge the plain- 
tiffs undertook to prove he retained when he 
wrote the co-insurance policies. It is to be 
specifically noted that the same man per- 
sonally throughout the whole matter acted 
for both insurance companies. 


Various defenses were presented. For in- 
stance, the defendant stoutly questioned plain- 
tiffs’ right in any event to have the policy 
reformed, and there were other defenses, 
such as the effect of the Statute of Frauds, 
and of alleged negligence on plaintiffs’ part. 
None of these defenses need be discussed in 
this article, as they are not germane to the 
doctrine under discussion. Suffice it to say 
in this connection that the case was hotly 
litigated. Entirely pertinent to this discus- 
sion is the fact that the application of the 
Doctrine of Imputed Knowledge to the facts 
of the case was vigorously and learnedly de- 
nied by defendant’s counsel. 


The case was tried before a jury upon is- 
sues framed by the trial court. The General 
Agent in question categorically denied giving 
to Cushman the assurances upon which the 
case was based, and also denied Mr. Cush- 
man’s testimony upon which it was alleged 
that when he wrote the policies of 1942 and 
1943 with the co-insurance clauses in ques- 
tion, he had his assurances to Cushman in 
mind and memory, although Cushman swore 
that after the fire he had, in effect, so stated. 
With the testimony of the two men before 
it, and with many letters which passed be- 
tween them in evidence, which letters plain- 
tiffs claimed were directly corroborative of 
Mr. Cushman’s testimony, the jury answered 
all interrogatories agreeably to plaintiffs’ 
contention, and the trial judge approved and 
adopted the jury’s findings. 


In passing it might be said that the plain- 
tiffs definitely refrained from attempting to 
enforce as a contract or agreement the Gen- 
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eral Agent’s assurances to Mr. Cushman, but 
that they proceeded entirely upon the theory 
that when the policies embodying the co- 
insurance clauses were written, they were 
written with actual knowledge on the part 
of the General Agent, and with knowledge 
imputed to the defendant company, and 
because the assurances in question had been 
made, the policies did not constitute true 
contracts of insurance between the parties. 


Was Agent’s Knowledge Imputed 
to Company 


Hence, the case went to the Supreme Court 
of South Carolina with the facts, as herein 
stated, settled in favor of the plaintiffs, and 
the question which was squarely presented 
to the Supreme Court was whether knowl- 
edge gained by the agent of one company 
while he was attending to practically the 
same business, and while he had “in mind 
and memory” knowledge that he had ob- 
tained when he acted for the first company, 
is in law imputed to the second company. 


This pivotal question was debated, with 
the citation of many authorities, before the 
Supreme Court of South Carolina, which in 
a carefully prepared per curiam decision un- 
equivocally ruled: 

“The major issue involved in this case has 
to do with the doctrine of imputed knowl- 
edge and under what circumstances knowl- 
edge acquired by an agent prior to his agency 
may be imputed to his principal. 


“There is a conflict of authority on the ques- 
tion, but the more logical rule, and that 
which is supported by the great weight of 
recent authority, is that knowledge of an 
agent acquired prior to the existence of the 
agency may be chargeable to the principal 
if it is clearly shown that the agent, while 
acting for the principal in a transaction to 
which the information is material, has the 
information present in his mind, or where it 
was acquired so recently or under such cir- 
cumstances, that it will be presumed to have 
been in his mind and memory at the time of 
the transaction in question; provided the in- 
formation was not obtained under such cir- 
cumstances as to make it the legal duty of 
the agent not to divulge it to the principal.” 


_All exceptions were overruled and plain- 
tiffs collected the full amount of their policy, 


mu 
I \ 


the policies being reformed by the court by 
the elimination of the full co-insurance clauses. 


Was the application of the Doctrine of Im- 
puted Knowledge to the facts of the case 
correct? Was the decision based upon sound 
legal principles? Naturally as plaintiffs’ coun- 
sel, we think so. 


U. S. Supreme Court Precedent 


After some divergent decisions had been 
rendered in this country upon the doctrine 
in question, the Supreme Court of the United 
States clarified the concept of Imputed Knowl- 
edge for the American courts as far back as 
1870 in its Distilled Spirits decision (Harring- 
ton v, United States, 11 Wall. 356, 20 L. Ed. 
167). Therein one Boyden, before he be- 
came the agent of his co-defendant, Harring- 
ton, participated in the giving of a false bond 
to withdraw certain distilled spirits from a 
bonded warehouse. Later he became agent 
for Harrington in acquiring some of the il- 
legally withdrawn spirits. The Government 
forfeited the spirits, including those in Har- 
rington’s possession. He claimed that he 
was innocent of the fraud, and that he had 
no knowledge of its perpetration, and sought 
to establish title to them despite the for- 
feiture. The Government countered with 
the claim that the guilty knowledge of his 
agent was imputed to him. 


Mr. Justice Bradley, who delivered the 
opinion of the Supreme Court went back into 
the English decisions and found historically 
that “Lord Hardwicke thought that the rule 
could not be extended so far as to affect the 
principal by knowledge of the agent acquired 
previously in a different transaction.” But 
Justice Bradley observed somewhat sarcas- 
tically that if in fact the agent “still retained 
the knowledge so formerly acquired,” Lord 
Hardwicke’s idea “was certainly making a 
very nice and thin distinction.” He fortified 
his observation by quoting from a decision of 
Lord Eldon (Mountford v. Scott, 1 Turner & 
Russell 274), to the effect that if the second 
transaction followed closely upon the first 
“it is impossible,” his Lordship tritely re- 
marked “to give a man credit for having for- 
gotten it.” Then Justice Bradley stated that 
under Eldon’s lead, Hardwicke’s “thin” dis- 
tinction was entirely overruled by the Court 
of Exchequer Chamber in the case of Dresser 
v. Norwood, 17 Commons Bench, N. S. 466. 
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Then Justice Bradley in 1870 succinctly stated 
the rule which has been generally followed, 
but with some dissent, by the courts of this 
country, since its enunciation, as follows: 


“So that in England the doctrine now seems 
to be established, that if the agent, at the 
time of effecting a purchase, has knowledge 
of any prior lien, trust, or fraud, affecting the 
property, no matter when he acquired such 
knowledge, his principal is affected thereby. 
If he acquires the knowledge when he effects 
the purchase, no question can arise as to his 
having it at that time; if he acquired it pre- 
vious to the purchase, the presumption that 
he still retains it, and has it present to his 
mind, will depend on the lapse of time and 
other circumstances. Knowledge communi- 
cated to the principal himself he is bound to 
recollect, but he is not bound by knowledge 
communicated to his agent, unless it is present 
to the agent’s mind at the time of effecting 
the purchase. Clear and satisfactory proof 
that it was so present seems to be the only 
restriction required by the English rule as 
now understood. With the qualification that 
the agent is at liberty to communicate his 
knowledge to his principal, it appears to us 
to be a sound view of the subject.” 


The qualification stated “that the agent is 
at liberty to communicate his knowledge to 
his principal” has since been enlarged upon 
by the courts to fit individual cases as they 
have arisen. These enlargements are presently 
referred to. 


It is to be noted that in the Aiken Petro- 
leum Company case, both in the complaint 
and in the issues framed by the Court, some- 
what archaic language is used, such as, the 
allegation of the complaint and the inquiry 
to the jury relating to the question of whether 
the General Agent had the knowledge which 
the plaintiff claimed was imputed to the prin- 
cipal “in mind and memory” when he acted 
for his principal. This engaging phrase does 
not appear in the decision of the United 
States Supreme Court referred to, nor in 
any other decision which we have read until 
the opinion of Mr. Justice Cothran, of the 
Supreme Court of South Carolina (herein- 
after referred to), Jn re Bank of Anderson v. 
Breedin, 119 S. C. 39, 111 S. E. 799, is 
reached. Therein Judge Cothran quoted from 
Pomeroy’s Equity Jurisprudence, wherein the 
author had coined the apt phrase “in mind 
and memory.” 


In the Distilled Spirits decision the Supreme 
Court noted a divergence in the earlier deci- 
sions, lining up Bank of the United States v. 
Davis, 2 Hill 452, and New York Central In- 
surance Co. v, National Protection Co., 20 
Barbour 468, as supporting Lord Hardwicke’s 
now rejected theory, against Hart v. Farmers’ 
and Merchants’ Bank, 33 Vermont 252, as sup- 
porting Eldon’s view and the view then au- 
thoritatively adopted by the court. 


Other Support 


Judge Freeman, the erudite author of the 
valuable editorial notes to the reporter sys- 
stem, exhaustively considered the doctrine 
under discussion in an editorial note ap- 
pended to his report of the case of Trentor 
v. Pothen, 46 Minn. 298, 24 A. S. 225. He 
therein cogently points out that there are 
two basic theories upon which knowledge 
obtained in any manner by an agent is im- 
puted to his principal. The first theory is 
the alter ego theory, which imputes to the 
principal knowledge obtained by the agent 
only while he is acting for the prin- 
cipal, and merely upon the idea that the 
agent and the principal are, for the purposes 
of this inquiry, to be regarded as being le- 
gally identical. This theory excludes knowl- 
edge obtained by the agent prior to the 
existence of the agency. The second theory 
is based on the thought that no matter how 
acquired, it is the duty of the agent to dis- 
close to his principal any knowledge what- 
ever that he has affecting the subject matter 
of the agency within certain limitations. Judge 
Freeman approved the second theory as being 
more logical and as being supported by the 
weight of authority, as he states in the fol- 
lowing quotation taken from his editorial: 

“The line of cases which support the other 
theory, and which we think are based upon 
the best reasoning, as well as the weight of 
authority, finds the reason of the rule in the 
duty of the agent to disclose to his principal 
all notice and knowledge which he may pos- 
sess, and which is necessary for the protec- 
tion of the principal. The law conclusively 
presumes the agent to have performed this 
duty, and imputes to the principal whatever 
notice or knowledge is then possessed by 
the agent, whether he has in fact disclosed 
it or not, and whether or not it came to his 
knowledge during the existence of the agency, 
or so shortly before its creation as to be pre- 
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sumed to be present in his mind at the time 
of the transaction in question, so long as he 
is at liberty to disclose it to his principal. 
The rule deducible from the authorities which 
support this theory may be stated to be, that 
the law imputes to the principal, and charges 
him with, all notice or knowledge relating to 
the subject matter of the agency which the 
agent acquires or obtains while acting as 
such within the scope of his authority, or 
which he may have previously acquired, and 
which he then had in mind, or which he had 
acquired so recently as to raise the presump- 
tion that he still retained it: The Distilled 
Spirits, 11 Wall. 356-367; Lebanon Savings 
Bank v. Hollenbeck, 29 Minn. 322; Wilson v. 
Minnesota Ins, Ass’n, 3% Minn. 112; 1 Am. St. 
Rep. 659; Hart v. Farmers’ etc. Bank, 33 Vt. 
252: Patten v. Merchants’ etc. Ins. Co., 40 
N. H. 375; Slattery v. Schwannecke, 118 N. Y. 
543; Richardson v. Palmer, 24 Mo. App. 480; 
Malten v. Mutual etc. Ins. Co., 58 Vt. 113; 
Yerger v. Barz, 56 lowa 77; Fuller v. Atwood, 
14 R. I. 293; Flower v. Elwood, 66 Ill. 438; 
Fairfield Sav. Bank v. Chase, 72 Me. 226; 39 
Am. Rep. 319; Constant v. University, 111 
N. Y. 604; 7 Am. St. Rep. 769.” 


As we have hereinbefore stated, which fact 
the Supreme Court of South Carolina recog- 
nized in its decision in the Aiken Petroleum 
Company case, there are limitations to the 
rule that prior knowledge on the part of an 
agent will be imputed to his principal. Judge 
Freeman states that “the test as to whether 
notice to the agent is notice to the principal, 
is whether or not the information was of a 
character which it was the duty of the agent 
to communicate.” The limitation is aptly 
stated by the Supreme Court of Maine, in 
Fairfield Savings Bank v. Chase, 72 Maine 
226, 39 Am. Rep. 319, as follows: (we take 
the liberty of supplying the interpolated 
numerals) 


“But we think, all things considered, the 
safer and better rule to be, that the knowl- 
edge of an agent, obtained prior to his em- 
ployment as agent, will be an implied or 
imputed notice to the principal under cer- 
tain limitations and conditions, which are 
these: (1) The knowledge must be present 
to the mind of the agent when acting for the 
principal,—so fully in his mind that it could 
not have been at the time forgotten by him; 
(2) the knowledge or notice must be of a 
matter so material to the transaction as to 


make it the agent’s duty to communicate the 
facts to his principal; and (3) the agent him- 
self must have no personal interest in the 
matter which would lead him to conceal his 
knowledge from his principal, but must be 
at liberty to communicate it. Additional 
modification might be required in some cases. 
These elements appearing, it seems just to 
say that a previous notice to an agent is 
present notice to the principal.” 


The decision of the Supreme Court of South 
Carolina in the Aiken Petroleum Company 
case finds support in three learned state deci- 
sions. The first of these is by the Supreme 
Court of Wisconsin, Jn re Shafer v. Phoenix 


Ins. Co., 53 Wis. 361. The Court said: 


“But it is said and claimed that, in order to 
charge the defendant with a knowledge of 
these facts, the agent must have been acting 
for it at the time he learned about them; in 
other words, that unless the agent acquired 
them in his capacity as agent of the de- 
fendant, and while engaged in the transac- 
tion of his business, the company will not be 
bound by it. We see no reason for thus re- 
stricting the rule. If the agent, when he re- 
newed the policy, had not forgotten the 
information which he had received from the 
assured on these subjects, if he had in mind 
these facts concerning the risk and knew of 
the existence of the judgments and of the 
foreclosure suit, why should not this be 
deemed sufficient and equivalent to a notice 
to the defendant of the same things? If the 
agent knew the facts when he was called 
upon to act for his principal in the matter, 
that is all we consider necessary. There is 
no hardship in imputing such knowledge of 
the agent to the principal. This rule excludes 
all rumors or loose information coming to 
the knowledge of the agent, which he is not 
bound to charge his mind with.” 

The second decision is that of the Su- 
preme Court of California, Jn re Bogart v. 
George K. Porter Co., 193 Cal. 197, 31 A. L. R. 
1045, 223 Pac. 959. The court succinctly 
stated the rule under consideration as follows: 

“The rule is that ‘knowledge possessed by 
an agent while he occupies that relation and 
is executing the authority conferred upon 
him, as to matters within the scope of his 
authority, is notice to his principal, although 
such knowledge may have been acquired 
before the agency was created,’ if it appears 
that such ‘knowledge was present in his 
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mind at the time he acted for the principal.’ 
Cooke v. Mesmer, 164 Cal. 332, 388; 128 Pac. 
917, 920; Christie v. Sherwood, 113 Cal. 526, 
530; 45 Pac. 820.” 


A third cogent decision upon the subject 
is that of the Supreme Court of Minnesota, 
In re Lebanon Savings Bank v. Hollenbeck, 29 
Minn. 322, 13 N. W. 145, in which the court 
says: 

“Knowledge of an agent acquired previous 
to the agency, but appearing to be actually 
present in his mind during the agency and 
while acting for his principal in the particu- 
lar transaction or matter, will,,as respects 
such transaction or matter, be deemed notice 
to his principal, and will bind him as fully as 
if originally acquired by him. This rule, if 
carefully applied, is deemed a salutary one, 
and calculated to promote justice and fair 
dealing.” 


The general thesis of this article that the 
basis of the decision of the Supreme Court 
of South Carolina in the Petroleum Company 
case is supported by the United States Su- 
preme Court, and by the vast majority of 
the courts of last resort of the American 
states, is authoritatively sustained by an edi- 
torial note set out in Ann. Cas. 1912, p. 95. 
Therein it is shown that the application of 
the doctrine as suggested is supported not 
only by the United States Supreme Court, 
but by the courts of last resort of California, 
Georgia, Illinois, Iowa, Kansas, Louisi- 
ana, Maine, Missouri, Minnesota, Mississippi, 
Maryland, New Hampshire, New Jersey, New 
York, North Carolina, North Dakota, Okla- 
homa, Rhode Island, Tennessee, Utah, Ver- 
mont, Virginia, Washington, West Virginia, 
and Wisconsin. The view that the knowl- 
edge obtained by an agent in a previous em- 
ployment definitely cannot be imputed under 
any circumstances to his principal seems to 
be supported only in Alabama, Connecticut, 
Indiana, Kentucky, Nebraska, Pennsylvania 
and Texas. 


Before closing the present consideration of 
the case law upon the subject, it is proper to 
refer briefly to at least two prior decisions 
of the Supreme Court of South Carolina 
upon the subject involved. In addition to 
the two decisions in question, there have 
been numerous other decisions by that court 
generally touching the matter in hand, none 
of which, however, were factually closely 
akin to the Petroleum Company case. 


We have heretofore adverted to the deci- 
sion of Mr. Justice Cothran, Jn re Bank of 
Anderson v. Breedin; 119 S. C. 39, 111 S. E, 
799. Therein the Distilled Spirits decision 
and the difference of opinion between Lord 
Hardwicke and Lord Eldon were learnedly 
discussed and many authorities were care- 
fully collated, including Mr. Pomeroy’s work, 
and Meachem on Agency, and the conclusion 
was reached that the majority rule and the 
more logical rule was that which is fre- 
quently herein stated, but the Justice in ques- 
tion, and this is the point of referring again 
to his decision, added a profoundly sensible 
consideration to the whole matter which is 
vividly applicable to the Petroleum Company 
case. The suggestion referred to is that if 
the person who first obtained the knowledge 
which is sought to be imputed to a principal 
was not in fact the agent who later carried 
out the transaction in question, it would not 
be logical to impute such knowledge, even 
though it is actually in the mind of the first 
agent, to the principal, but that (as in the 
Petroleum Company case), if the same man 
obtained the knowledge in question, even in 
a prior agency, and then carried out the 
main transaction, it would be entirely logical 
to impute his knowledge to his principal. 
The Justice expressed his thought in the fol- 
lowing manner: “But it presents a very dif- 
ferent aspect when the agent, with knowledge 
of the damning circumstances, acquired 
either before the agency began or aijiter- 
wards in his private capacity, personally 
consummates the transaction.” 


The same thought was pointedly expressed 
in an early decision of the Supreme Court of 
South Carolina, In re Webb v. Graniteville, 11 
S. C. 408. Therein the same man obtained 
the knowledge long before the transaction 
involved took place, but personally carried 
through the transaction under consideration. 
The court ruled: 


“Tt is in that case an instance of knowledge 
brought home to the agent of a corporation 
possessing full authority to act, and actually 
acting as such in the matter to which the 
notice relates,—the strongest case of charging 
a corporation with notice of matter known 
to its agent.” 


The distinction suggested by the Supreme 
Court of South Carolina may be merely a 
restatement of a necessarily involved phase 
of the doctrine. Nevertheless it is abundantly 
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met by the admitted facts in the Petroleum 
Company case, as therein the same man, the 
General Agent, who obtained the knowledge 
in question while acting for the National 
Petroleum Company, actually issued all policies 
involved in the case, specifically including 
the policies of 1942 and 1943 in Western 
Millers, in which he inserted the objection- 
able full co-insurance clauses. 


It is of course to be definitely understood 
that there are myriads of decisions dealing 
with the doctrine under discussion (most 
of which are listed in the volume of Anno- 
tated Cases hereinbefore referred to), and 
that no effort is being made in this article to 
do more than to discuss a few of the leading 
decisions and to determine where the weight 
of authority lies, and to determine whether 
the South Carolina decision under review is 
based upon the prevailing rule of law upon 
the subject in question. 


Even though we refrain, in order to keep 
this article within proper limits, from con- 
sidering the conclusions of eminent text writers 
upon the subject involved, our consideration 
of the subject under discussion would be en- 
tirely incomplete should we fail to set out 
the conclusions of such collectors and ex- 
positors of the law as the editors of Corpus 
Juris and of American Jurisprudence, and of 
the compilers of the American Law Institute 
Restatement. These, in the order stated, con- 
clude as follows: 


2 Corpus Juris, Agency, Sec. 547; p. 867: 

“On the question whether a principal is 
chargeable with knowledge acquired by an 
agent prior to the existence of his agency the 
authorities differ widely, some holding that in 
order to charge the principal the knowledge 
must be acquired by the agent during the 
agency, and that, as a general rule, knowl- 
edge acquired prior thereto will not affect 
the principal. The more logical rule, how- 
ever, and that which is supported by the 
great weight of recent authority, is that 
knowledge of an agent acquired prior to 
existence of the agency will be chargeable 
to the principal if it is clearly shown that the 
agent, while acting for the principal in a 
transaction to which the information is ma- 
terial, has the information present in his 
mind, or where it was acquired so recently, 
or under such circumstances, that it will be 
Presumed to have been in his mind at the 
time of the transaction in question; and pro- 


vided the information was not obtained under 
such circumstances as to make it the legal 
duty of the agent not to divulge it to the 
principal.” 


2 American Jurisprudence, Agency, Section 
376; p. 294: 

“According to the majority view, which is 
based upon the theory of a presumption that 
the agent performs the duties of his agency 
by disclosing to the principal any knowledge 
which he may possess necessary or material 
to the protection of the principal’s interests, 
the fact that the knowledge with which the 
principal is sought to be charged was ac- 
quired by his agent prior to the agency does 
not prevent the application of the general 
rule charging the principal with the knowl- 
edge of his agent.” 


American Law Institute Restatement, Agen- 
cy, Section 276; p. 616: 

“Except as stated in Section 281, the time, 
place or manner in which knowledge of an 
agent or servant is obtained, is immaterial 
in determining the liability of a principal or 
master because of it.” 


The exception noted is merely the case of 
there being a duty on the part of the agent 
not to disclose his knowledge, which excep- 
tion has hereinbefore been adverted to. 


Conclusion 


Ceasing to multiply authorities and to pile 
up corroborative data, we submit and con- 
clude that the facts of the Petroleum Com- 
pany’s case presented to the South Carolina 
courts an especially strong case for the ap- 
plication of the Doctrine of Imputed Knowl- 
edge. We further submit and conclude that 
in the case in question, in which the knowl- 
edge involved was gained while the agent 
was General Agent of National Petroleum 
Company, which information had to do with 
the business of writing insurance on property 
of Aiken Petroleum Company, and in which 
the same General Agent later wrote the offend- 
ing policies on properties of the Aiken Petro- 
leum Company, he personally acting on both 
occasions, with the knowledge previously 
gained by him “in mind and memory”, the 
conclusion is irresistible that the decision of 
the Supreme Court of South Carolina to the 
effect that his knowledge so obtained was 
imputed to his principal is correct, and is 
based upon proper legal principles. 
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War and Aviation Exclusion Clauses 


by PAUL E. PRICE 


Mr, Price is a member of the Chicago firm of McKinley & Price and specializes 

in insurance law. In part, this article is a restatement of an address presented 

by the author before the Insurance Law Section of the Illinois Bar Association 
on March 20, 1946. 


\ UCH OF THE LAW relating to the 

construction to be placed upon war and 
aviation exclusionary clauses was developed 
during or immediately following the conclusion 
of what is now called World War I. Ina 
paper read before the Association of Life In- 
surance Counsel on December 4, 1918, by Eu- 
gene J. McGivney, General Counsel of the 
Pan-American Life Insurance Company, he 
stated that he had searched the reports of deci- 
sions of Courts industriously and, “I have 
communicated with general counsel of a num- 
ber of companies in an effort to locate some 
judicial construction of the military and 
naval service clause. My efforts were not 
rewarded with valuable results. The deci- 
sions upon the subject were few and none 
that could be considered directly in point.” 
Since the rendition of Mr. McGivney’s paper 
in 1918, to use a current expression, “time 
has marched on” and today there is not only 
no paucity of decisions upon this subject 
but, on the contrary, there has been such a 
host of them that an analysis discloses that 
they appear to follow a rather clearly marked 
pattern. 


Unambiguous Exclusion Valid 


While the validity of a provision in a life 
or accident policy or fraternal benefit cer- 
tificate releasing the insurer from, or in some 
way restricting, its liability under the policy 
because of the connection of the insured with 
inilitary or naval service or because of his 
entry into military or naval service is al- 
most unanimously recognized, yet I assume 


that it is hardly necessary to observe that 
such provision, if ambiguous or of doubtful 
meaning, will be construed against the as- 
surer and will be liberally construed in 
favor of the insured. (Miller v. Illinois Bank- 
ers Life Association, 212 S. W. 310 (Ark.); 
Railey v. U. S. L. & A. Insurance Company, 
106 S. E. 203 (Geo.); Swanson v. Prov. In- 
surance Company, 188 N. W. 677 (lIowa); 
Ruddock v. Detroit Life Insurance Company, 
177 N. W. 242; Reed v. American National 
Insurance Company, 218 S. W. 957; Long v 
St. Joseph's Life Insurance Company, 225 
S. W. 106 (Mo.).) 


Two Lines of Cases 


While of necessity, the decisions of Courts 
vary with the language employed, yet for 
the most part they may roughly be said to 
fall into two general lines. 


Causal Relation Cases 


In one line of cases the language gener- 
ally used in defining the exemption from 
liability is that at the time of death the in- 
sured shall have been “engaged in military 
service.” In some of these cases other lang- 
uage may be used but it must have the same 
effect, that of requiring that the death must 
have been suffered in the course of actual 
military activity. Therefore, the decisions 
on this line are generally to the effect that 
exemption of the insurer from liability arises 
only where a “causal relation” is shown to 
exist between the military service and the 
death. 
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Status Cases 


In the other line of cases the language 
generally used in defining such exemption 
is that “death shall not have resulted from 
bodily injuries sustained while the insured 
is in the military or naval service in time 
of war.” Generally the decisions hold that 
in the case of contracts using this language 
the exemption arises from the status of one 
inducted into the military service and not 
vet discharged therefrom at the time of his 
death. It does not depend upon any causal 
connection between the death and any form 
of military activity. 

Typical of the line of cases first mentioned 
above and using the term “engaged in mili- 
tary service” is that of Benham v. American 
Central Life Insurance Company, (Ark.) 217 
S. W. 462. Note the crystal clear language 
of the court in interpreting the meaning of 
the policy provision there under considera- 
tion, “death while engaged in military serv- 
ice in time of war.” The court said: 

“The words in the restricted clause now 
under consideration mean something more 
than death to the insured during the period 
of time he was in military service of the 
United States. The word ‘engaged’ denotes 
action. It means to take part in. To illus- 
trate, a servant injured while in the opera- 
tion of a train means that he must be 
injured while assisting or taking part in the 
operation of the train. An officer engaged in 
the discharge of the duties of his office is 
one performing the duties of his office. So 
here the words, ‘death while engaged in 
military service in time of war’ means death 
while doing, performing, or taking part in 
some military service in time of war; in 
other words, it must be death caused by 
performing some duty in the military serv- 
ice. That is to say, in order to exempt the 
company from liability, the death must have 
heen caused while the insured was doing 
something connected with the military serv- 
ice, in contradistinction to death while in 
the service due to causes entirely or wholly 
unconnected with such service. This con- 
struction, we think, would be according to 
the natural and ordinary meaning of the 
words. By the use of the word ‘engaged’ 
it must have been intended that some activ- 
ity in the service should have caused the 
death, in contradistinction to merely a period 

' time while the insured was in the service.” 
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Another case, Long v. St. Joseph’s Life In- 
surance Co., 225 S. W. 106 (Mo.), clearly 
recognizes the distinction between “while 
engaged in military service” and “while the 
insured is in the military service in time of 
war.” The insured enlisted in the Naval Re- 
serve in 1918 and trained for actual partici- 
pation in hostilities of war. On November 
25, 1918 he was granted a furlough and went 
to his home in Missouri and there died from 
influenza. The application signed by the in- 
sured contained the following provision: 

“It is hereby understood and agreed 
that, in case of my death while engaged in 
any military or naval service in time of war, 
to accept in full settlement of this policy the 
total premiums paid to the Company with 
5% interest added for the time the Company 
has had the use of my money.” 

The policy provided: 

“Provided, however, that it is expressly 
understood and agreed that, in case of the 
death of the insured while engaged in any 
military or naval service in time of war, the 
beneficiary or beneficiaries hereunder shall 
accept, in full settlement of this policy a sum 
equal to the total premiums paid by the in- 
sured, etc.” 

The Court, in permitting recovery, said: 

“Now, if it was desired to express one 
thought that liability would be reduced if 
death occurred at any time during the period 
ot insured’s service, from the date of en- 
trance therein to down to the date of his 
discharge, why was the word ‘engaged’ used ? 
If insured’s mere status of being an enlisted 
soldier or sailor at the time of his death is 
to give effect to the clause and reduce lia- 
bility, what necessity existed for saying there- 
in that death must occur while insured is 
‘engaged’ in any such service? The usual 
and ordinary, if not the universal, way of 
expressing a man’s status in that regard, where 
no idea or thought of what he is doing therein 
is intended, is to say that he ‘is in the serv- 
ice,’ not that he ‘is engaged in the service’ . . 

“Tf the clause in the insurance contract 
before us means what appellant contends it 
does, why was it not made to read ‘in case 
of the death of the insured while in the serv- 
ice’ etc.? Had it said this, or had it read 
that if insured died ‘after having entered the 
military service or naval service and before 
his discharge therefrom,’ there could be no 
doubt but that the clause had reference to 
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the period of insured’s service or his mere 
status in that regard. But, instead of doing 
this, it says ‘in case of insured’s death while 
engaged in any military or naval service.’ 
The word ‘engaged’ has various meanings 
according to the subject matter to which it 
is applied or the connection in which it is 
used. As applied to military or naval service, 
the word ‘engaged’ denotes action or partici- 
pation in something being done in that 
service a 


Typical of the other line of cases where 
the exempting provision denotes status rather 
than causal connection between death in 
military service or actual participation in 
military service, is the often cited case of 
Miller v. Illinois Bankers’ Life Ass’n, 212 
S. W. 310 (Ark.). The clause in the insur- 
ance contract in this case, with reference 
to the effect of military service, was as 
follows: 


“It is expressly provided that death while 
in the service of the Army or Navy of the 
Government in time of war is not a risk 
at any time during the continuation or re- 
instatement of this policy for any greater 
sum than the amounts actually paid to the 
Company thereon.” 


The insured was inducted into the mili- 
tary service. He died of pneumonia in camp 


after his induction. In the opinion the fol- 
lowing language is found: 


“An insurance company has the right to 
select the particular risk it is willing to as- 
sume and there is no public policy against 
a contract of this sort exempting the in- 
surance company in advance from liability 
for death of the insured while in the mili- 
tary or naval service of the Government.” 


And further: 


“There was no forfeiture provided for at 
all, but the Company had, as above stated, 
the right to stipulate under what circum- 
stances it should be liable. The assured had 
the right to pay the premium and continue 
the policy in force while he was in the mili- 
tary service of the government, notwith- 
standing the exemption of the company from 
liability ‘for death occurring during the period 
of that service.’” 


In determining that the status of the as- 
sured was the controlling element, the Court 
said: 


“The death of the assured occurred while 
he was in the military service of this Goy- 
ernment during the period of the war with 
the Central Powers of Europe.” 


The language was held to have created a 
status. 

This principle is enunciated in many cases, 

In Bending v. Metropolitan Life Insurance 
Co., 58 N. E. 2d 71 (Ohio), Robert L. Bend- 
ing was inducted into the military service 
of the United States. He carried an acci- 
dent insurance policy with the Metropolitan, 
The policy in question was issued as a supple- 
mental contract to a standard life policy for 
$1000 which was issued at the same time, 
which contained no military clause and the 
proceeds of which were paid by the defend- 
ant company to the beneficiary. The provi- 
sion in the supplemental contract was as 
follows: 

“The Company hereby agrees to pay 
provided that death shall not have 
resulted from bodily injuries sustained while 
participating in aviation nor sustained 
while the insured is in the military or naval 
service in time of war.” 


It provided further that the supplemental 
contract should be suspended while the in- 
sured was in the military or naval service in 
time of war. 

In June, 1943, Bending was stationed at 
Fort Bliss, Texas. He obtained a leave of 
absence and while at a hotel in El] Paso was 
accidentally killed by falling out of a win- 
dow. The defendant declined liability, setting 
up the military exemption clause as a com- 
plete bar to recovery. The trial court found 
that there was no right of recovery although 
it was argued that one is not in military 
service while on leave of absence. The court 
said: 

“One is in the military service from the 
time he takes the oath until he receives 
his discharge, honorably or otherwise.” 


The court held: 

“A provision of an accident policy that in- 
surance should be suspended while insured 
was ‘in the military service in time of war,’ 
made status and not activities of insured 
in military service ground of exemption from 
liability, and insurer was not liable for acci- 
dental death of insured soldier while on two- 
day leave of absence, since one is in military 
service from time he takes the oath until 
discharge.” 
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The facts of Life & Casualty Insurance Co. 
vy, McLeod, 27 S. E. 2d 871 (Ga.), were that 
the insured, James L. McLeod, after the is- 
suance of a policy containing double indem- 
nity provision, entered the naval service of 
the United States while the United States 
of America was in actual war with Germany 
and other Axis powers. The accidental death 
benefit feature of the policy provided, among 
other things: 

“Nor if death is caused or contributed to 
directly or indirectly or wholly or partially 
by disease or by bodily or mental infirmity 
nor if death result from bodily injuries sus- 
tained while participating in aviation or 
aeronautics, as a passenger or otherwise, or 
while insured is in the military or naval 
service in time of war.” 

In December, 1942, the insured had a per- 
sonal encounter with another, during which 
encounter he was fatally stabbed and died 
from his wounds the next day. At the time 
of McLeod’s death he was not on active 
duty but was visiting his parents in Georgia 
while on leave or furlough from the United 
States Navy and the personal encounter re- 
sulting in his death did not grow out of or 
happen in connection with any duty then 
being performed by him in the United States 
Navy. In this case the court held that the 
plaintiff beneficiary was entitled to recover 
only the net reserve of the policy because 
of the language of the provision exempting 
the company from other liability beyond the 
net reserve. 


Aviation Exclusion Clause Construed 


Bull v. Sun Life Assur. Co. of Canada, 
141 F. 2d 456 (7th, CCA) 9 CCH LIFE 
Cases 707, is one of the leading cases on the 
subject of aviation exclusion clauses. The 
insured, Richard Bull, made application for 
a policy while a naval aviation cadet in train- 
ing at Pensacola, Florida. The insurance 
company, knowing these facts, required Bull 
to sign an endorsement containing the avia- 
tion provision and to agree that this provi- 
sion should become a part of the contract 
of insurance. The policy provided: 

“Death as a result, directly or indirectly, 
of service, travel, or flight in any species of 
aircraft, as a passenger or otherwise, is a 
risk not assumed under this policy.” 

On February 5, 1942, Bull, then a Lieu- 
tenant (j.g.) in the United States Naval 


Reserve, was pilot of a seaplane engaged in 
routine patrol duty in the South Pacific. 
While bombing Jap ships at anchor off the 
Dutch East Indies, the plane was disabled 
by anti-aircraft fire and fire from Jap Zeros. 
Bull was forced to make a landing on the 
water about 1000 yards from the island of 
Amboina. The plane did not crash but after 
landing it could not have flown again with- 
out repairs. Members of the crew, to escape 
a Jap strafing plane, dived into the water. 
Bull was last seen on the wing of the dis- 
abled plane, trying to launch a rubber boat. 
The first strafing attack was not successful 
and the Jap returned for a second attack. 
The members of the crew who had already 
gone into the water last saw Bull on the 
tip of the wing as the Jap plane moved in 
for the second attack. These men were sub- 
merged in the water to escape the fire and 
upon coming to the surface, they did not 
again see Lieutenant Bull, and the plane 
was gone. 


The question presented was: “Did Lieu- 
tenant Bull meet his death as a result, directly 
or indirectly, of service, travel or flight in 
the seaplane?” 

There was no war clause inserted in the 
policy. The court, in affirming judgment for 
the beneficiary, said: 

“We hold that disengagement from serv- 
ice, travel, and flight in that seaplane had 
taken place in the case at bar, and that 
Lieutenant Bull’s death had no connection, 
directly or indirectly, with service, travel, 
or flight in that seaplane within the meaning 
of the policy We think the true intent 
of the parties was to exclude the risks of 
aviation and to include the risks of war. 
The death in this case was due solely to 
dangers inherent in a war risk.” 

There was a strong dissenting opinion in the 
Bull case by Judge Major who, among other 
things said: 

“The oft repeated adage that a hard case 
makes bad law receives renewed impetus 
from the majority opinion. The exclusion 
clause is written in plain and unambiguous 
language. Even the able counsel who repre- 
sents the plaintiff does not contend to the 
contrary. This being so, there is no room 
for construction. The situation merely re- 
quires a determination as to whether the 
exclusion clause is applicable to the facts. * * * 
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“The result reached by the majority ig- 
nores the realities of the situation. The in- 
sured, together with other members of the 
crew in performance of a war duty, sought 
the enemy and engaged in aerial combat 
in which the seaplane was disabled and 
forced down. This was an ordinary and 
known danger incident thereto. Within a 
few minutes the same enemy, in continua- 
tion of such combat, again attacked the 
plane in its disabled condition, during which 
attack the insured was killed. In my view, 
there is no escape from the conclusion that 
death under such circumstances was the re- 
sult ‘directly or indirectly’ of the flight which 
had been so shortly and suddenly termin- 
ated. It is no answer to say that the ex- 
clusion clause is inapplicable because the 
immediate or proximate cause of death was 
the Japanese attack. Such answer certainly 
eliminates the word ‘indirectly’ and perhaps 
the word ‘directly.’ ” 

Judge Major’s dissenting opinion in the 
Bull case reviews many decisions decided 
by Courts throughout the country in which 
comparable clauses have received different 
treatment from the Courts who were con- 
fronted by similar claims. 

This paper has already grown to greater 
length than I had originally intended and I 
might suggest to those who desire to pursue 
the matter somewhat more extensively that 
a full annotation upon the general subject 
will be found in 137 A. L. R. 263 which 
annotation has been supplemented from time 
to time in the supplemental sections of the 
current A. L. R. volumes under the general 
heading “War Annotations”. 


T also acknowledge indebtedness to John 
L. Barton for an excellent monograph ap- 
pearing in the October 1945 issue of th« 
Nebraska Law Review [digested in INSuR 
ANCE LAW JourNAL for May, 1946 at page 
308 ]. 


There remains only one question upon 
which I have been able to find little or no 
definite judicial opinion and it is not un- 
likely that this question, which thus far has 
failed to receive much judicial consideration, 
will, before this cycle has come to its con- 
clusion, require such determination. 


Unanswered Question 


It will be found that many of the so- 
called military clauses restrict liability while 
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in the military service “in time of war” or 
while in the “military or naval service oj 
any country engaged in war”. There is al- 
ways a time lag between the cessation oj 
hostilities and the belated recognition thereoj 
by either a treaty of peace or a formal proc- 
lamation by act of Congress or the chie/ 
executive. Suppose during this intervening 
period one in the military service is acci- 
dentally killed. Can it be said that such 
death occurs “in time of war” or can it be 
said that after enemies with whom we hav: 
been engaged in war have laid down their 
arms and unconditionally surrendered, that 
we are nevertheless “engaged in war”? 

I am not unmindful of the fact that inso 
far as Public Acts are concerned, such as 
those conferred as war-time powers on the 
chief executive, or other official govern- 
mental acts, war is generally not held to have 
been concluded until the formal signing of 
a peace treaty or a proclamation by the 
sovereign that the war has been officially 
recognized as at an end. However, | am 
not satisfied that so strict an interpretation 
would be applied to language contained 
within an insurance policy where the Courts 
have consistently demonstrated a zeal to 
construe deliberately the language employed 
so as not to defeat, without the greatest 
necessity, the indemnity promised. Indeed, 
that there is strong reason for assuming that 
a technical meaning will not be ascribed to 
the reference to “in time of war” or “en- 
gaged in war” is strongly indicated by the 
Supreme Court of the United States in Asch- 
brenner v. U. S. F. & G., 292 U. S. 80, 78 
Law. Ed. 1137, where it is said (at page 
1140): 

“The phraseology of contracts of insur 
ance is that chosen by the insurer and the 
contract in fixed form is tendered to the 
prospective policy holder who is often with- 
out technical training, and who rarely accepts 
it with a lawyer at his elbow. So if its lan- 
guage is reasonably open to two constructions, 
that more favorable to the insured will be 
adopted, (cases cited) ; and unless it is obvious 
that the words are intended to be used in their 
technical connotation they will be given the 
meaning that common speech imports.” (Ital- 
ics our own.) 

It cannot be denied that if we apply the test 
such as used by the Supreme Court in the 
Aschbrenner case and assume that the 
reference to war was not used in its tech- 
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nical sense but should be given the meaning 
which common speech imports, then the 
war must be deemed to have come to an end 
with the unconditional surrender of our 
enemies. Even no less a person than the 
President of the United States in his ad- 
dress to Congress on September 6, 1945, in 
dealing with the war, among other things, 
said: 

“The end of the war came more swiftly 
than any of us anticipated.” 

In an editorial in the Weekly Underwriter, 
an insurance periodical, which has come to 
my attention within the last few weeks, among 
other things, there occurs a reference to the 
“war so recently concluded.” In the Presi- 
dent’s Wage Statement of February 15, 1946, 
he asked that the “powers we found neces- 
sary during the war may continue to be 
exercised wherever necessary in dealing with 
the economic aftermath of the war’. Ina 
feature column in the Chicago Sun dated 
February 28, 1946, from Mukden, Manchuria, 
it is, among other things, said: 

“Mukden today, six months after the end 
of the war, is an empty shell”. 

Other articles upon this theme might be 
multiplied indefinitely. 

In the recent case of The Elqui, 62 Fed. 
Supp. 764, the Court gives encouragement to 
the theory that I am voicing to the effect that 
“in contracts between private parties * * * 
it might be said that the term ‘for the dura- 
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tion of the present European war’ was used 
in its ordinary or lay concept referring to 
the cessation of actual hostilities”. 


In addition to the suggested possible con- 
struction of the use of the word “war” in the 
clauses under consideration, it might also 
be suggested that the clause restricting lia- 
bility while in military service of countries 
“engaged in war” might well receive a dif- 
ferent interpretation from that clause restrict- 
ing liability while in “military service in time 
of war”. In the first-mentioned clause, i.e., 
“countries engaged in war,” the word “en- 
gaged” as will be observed from a considera- 
tion of the same word when employed in 
other exclusionary clauses such as “engaged 
in aviation”, has a rather well defined mean- 
ing requiring the actual participation in an 
enterprise rather than a mere indirect relation- 
ship thereto. Hence, a person might be, in 
our judgment, in the military service of a 
country after the cessation of hostilities and 
the unconditional surrender of its enemy 
and still not be “engaged in war”. 


It will thus be observed that notwith- 
standing the growth of the law upon this 
subject since the paper read to the Associ- 
ation of Life Insurance Counsel in 1918 by 
Mr. McGivney, there still remain questions 
which are unanswered and upon which we 
can only hazard an opinion predicated upon 
an appraisal of the Court’s approach to other 
related questions, 


Pennsylvania-Maryland Reciprocity 


Pennsylvania continues to effect reciprocal agreements with other states 


on the subject of insurance agents. 


They agree not to require an examination 


where the agent or broker is certified to by the insurance department of the 


other state. 


Pennsylvania has already entered into similar agreements with 


the states of New York, Illinois, Massachusetts, Michigan, California and Vir- 


ginia. 


Infantile Paralysis Coverage 


The agreement with the state of Maryland is effective August 5, 1946. 


For an annual premium of $3 the United Benefit Life will issue a special 


infantile paralysis expense reimbursement policy to families. 


There is a $5,000 


limit to the contract and all or any part may be applicable to hospital expense, 
doctor’s fees, ambulance, iron lung, transportation, and nurse expense (the latter 


up to $12 per day). 


ELLE GULL 


‘AR AND AVIATION 


EXCLUSION 
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~_ that our country has returned to 
the pursuits of peaceful living, com- 
mercial aviation is well on its way to fulfill 
the fondest hopes and prophecies of its able 
leaders. Aviation insurance is keeping pace 
and few planes arise from the earth each day 
without insurance protection. Since V-J Day 
and the release of our military personnel who 
were trained in our peerless air forces, the 
general public has become more air-minded. 
Before the turn of the century, air travel is 
destined to become more popular than ever 
before and the present low rates will be fur- 
ther reduced. There are many established 
air lines operating giant passenger and cargo 
planes on regular schedules to and from all 
principal centers in our nation. The Civil 
Aeronautics Board has hundreds of applica- 
tions on file, which are being processed, for 
the establishment of new lines and by small 
companies, usually owned by a few local 
citizens, who wish to operate “feeder lines.” 
On these new “feeder lines” and often on 
the old established main commercial routes, 
accidents will occur and liability oftentimes 
will be questionable.** 


Theories To Be Considered 


If a client comes into your office within 
the near future, there are three primary the- 
ories to be considered in the initial investi- 
gation to determine the liability of the carrier, 
if any. 


Act of God 

First, we know that an air carrier is 
not liable for either death or injuries sus- 
tained in an accident which is the result of 
an act of God.’ The question immediately 
presents itself: What is an act of God? The 
authorities are not in accord. It is sufficient 
for this discussion to point out that, gener- 
ally, whether the injury was caused by an 
act of God or the occurrence was an act of 
God? is held to be a jury question under the 
usual rule.’ All the authorities are in ac- 
cord that all human agencies must be ex- 
cluded from the cause of the injury. Whether 
there was a mixture of human negligence 
with the act of God is a jury question. The 
rule has been concisely stated :* 

“No matter what degree of prudence or 
care may be exercised by the carrier or its 
servants, although the delusion by which 
it is baffled or the force by which it is over- 
come be inevitable, yet if there be any co- 
operation of man or an admixture of human 
means, the injury is not in a legal sense the 
act of God.” 


Passenger’s Assumption of Risks 


A second rule operating to relieve the car- 
rier by air from liability is the doctrine of 
the passenger’s assumption of risk. It must 
first be shown that the relation of passenger 
and carrier existed and that the carrier was 
a common one whose conduct amounted to 
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The author, a member of the Missis- 

sippi Bar, is president of the Meridian 

Bar Association and editor of the 
Commercial Law Journal. 


a public offer “to carry for all who tender 
him their goods or their person as he is 
accustomed to carry...”° With this rela- 
tion established, the passenger assumes only 
usual and ordinary perils incident to air 
travel or this form of locomotion. In Allison 
v. Standard Air Lines, Inc., the court’s charge 
to the jury stated the principle as follows:* 


“The deceased in this case necessarily 
took upon himself all the usual and ordi- 
nary perils incident to airplane travel. . . 
A carrier is not an insurer of the safety of 
its passengers and is not bound absolutely 
and at all events to carry them safely and 
without injury. All passengers take the risk 
of those dangers which cannot be averted by 
the carrier by the exercise of the degree of 
care which the law required.” 


In approaching the subject, we must re- 
member that the doctrine of assumption of 
risk was originally confined to cases arising 
out of the relation of master and servant and 
then extended to cases involving a contract 
relation. In more modern times it has been 
crystallized to apply to two classes of risks 
in automobile cases: (1) Guests riding with 
an operator who is known to be incompetent 
because of inexperience, intoxication, defec- 
tive vision, physical or mental handicaps, 
and the like;’ (2) guests riding in automo- 
biles that are known to be defective or im- 
Properly equipped.® 


Basic Rules 


When the courts apply such rules to avia- 
tion accidents, it is plain that in some cases 
there must be a distinction in assumption 
of risk by the ordinary passenger, who could 
not have foreseen, for example, that a feeder 
line plane was not equipped with the proper 
de-icing device, or that there was a defect 
in design or manufacture, and the case of 
the passenger who was also an experienced 
pilot, and knew of the absence of such equip- 
ment and the dangers which often arise, 
where the assumption of risk rule would 
apply. 

This general rule is a basic one in order to 
clarify what the duties of air carriers are and 
what hazards are assumed by the passenger. 
Under the first exception discussed, the car- 
rier is not liable for acts of God. The bound- 
ary between this doctrine and that of 
assumption of risk is not definitely defined 
and oftentimes merges into all too many 
borderline cases. The passenger assumes 
not only the risks of acts of God, but there is 
also an assumption by him of the risk of 
such contingencies as inevitable accidents,”® 
suddent emergency,” unforseen events,” and 
in some jurisdictions such contributory neg- 
ligence * as would bar recovery. 
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Evidentiary Value of Statutory 
Violations 


Where violations of air commerce regu- 
lations are held to be evidence of negligence, 
in order to establish liability it must be 
shown that such violation or omission was 
the cause, was a concurrent cause, or was 
closely linked with the proximate cause.” 
The United States is a party to the Warsaw 
Convention, relative to international trans- 
portation by air, which was signed at War- 
saw in 1929, and ratified by the Senate on 
June 27, 1934." In international air travel 
the carrier is charged with liability which 
differs greatly from our common law. The 
carrier under this law is liable unless he can 
prove either that he took all necessary steps 
to avoid the accident or that it was im- 
possible to take such steps or measures 
under the existing circumstances." 


If it could be said that it is the duty ofa 
common carrier by air to exercise the highest 
degree of care consistent with the practical 
operation of the plane,” and if the accident 
were not an act of God, or an assumed risk 
of the passenger, then the carrier would be 
liable—it would be very simple. But there 
are many borderline cases between the gen- 
eral classifications, and the courts often call 
in the doctrine of res ipsa loquitur in estab- 
lishing or denying liability. 


The law imposes a duty on the commercial 
air carrier not only with respect to the opera- 
tion of the plane but also as to its equip- 
ment, maintenance adjustments, pilots, and 
weather forecasts.” The same duty is owed 
a passenger gratuitously carried.” In deter- 
mining the degree of care necessary, the 
equipment being employed at the time is of 
primary importance. Thus the degree of 
care of a small feeder line pilot with a small 
cabin plane would not be as high as for a 
transcontinental ship, which has all the 
safety instruments the human mind can con- 
ceive of, and two pilots to operate it. In 
every case the pilot or pilots must give the 
passengers explicit instructions regarding 
the safety belt. Usually the violation by a 
pilot of air-traffic rules, statutes, or of rules 
of the Department of Commerce is not of 
itself negligence, unless it is shown that such 
violation was the proximate cause of the 
accident. The final theory to be consid- 
ered is: 


AUUAUALIOACE COTULLA 


The Application of Res Ipsa Loquitur 


Primarily the so-called rule of res ipsa 
loquitur is a rule of evidence. Some cases 
hold, for example, that it is applicable only 
where the relation of carrier and passenger 
is established,” or where there is a contrac- 
tual relationship between the parties.” The 
weight of modern authority seems to be that 
the mere absence of such a relationship does 
not prevent the application of the rule and 
it is held to depend on the circumstances of 
the particular accident.” 

“The application of the principle of res 
ipsa loquitur depends on the circumstances 
and character of the occurrence,” not on the 
relation between the parties except indirectly 
so far as that relation defines the measure of 
duty imposed on the Defendant.” From 
the early aviation cases it would appear that 
involved in the doctrine of res ipsa loquitur 
is a rule of public policy that is apparently 
desirable to have enforced. Thus in Seaman 
v. Curtis Flying Service plaintiff’s husband 
was killed while riding in a plane operated 
by defendant’s employee; negligence was 
predicated on the employee’s maneuvering 
too low, at an unsafe speed, and in a dan- 
gerous manner. No request was made for 
the invocation of the rule, but on appeal the 
higher court held:* 

“The charge was likewise prejudicial in 
its failure to charge the doctrine of res ipsa 
loquitur which had, under the facts appear- 
ing in the record, application to this case 
as a rule of evidence to aid the jury in 
passing upon the issye of liability.” 

Two years later in Conklin v. Canadian 
Colonial Airways,* doubt was cast as to the 
correctness of the decision, and in 1937 the 
case was reversed, the New York court 
holding that this doctrine could not be ap- 
plied where plaintiff relied on specific acts 
of negligence.* In one of the best-reasoned 
of the early cases, Smith v. O’Donnell,” the 
court expressed itself in the following fash- 
1on:” 


in view of the very high degree of 
care essential under the law on the part of a 
carrier of persons towards those who are 
its passengers, such a collision would not 
happen in the ordinary course of events if 
the carrier exercised such care, and 

ordinarily when such an accident occurs, 
it is due to failure on the part of the person 
operating the car to use the proper degre¢ 


UUULETAEVALULUDETEELELDELETA SOE TT AA EEEP AUUELEDOTALEPEUU EVADE EAD PNE EEA AAA 


PAGE 632 


ILJ—SEPTEMBER, 19406 





ot ' 
ma 
the 
lan 
cau 
a <¢ 
ned 
pro 
I 
cas 
lial 
col 
tril 
ope 
| 
mu 
bet 
set! 
Rel 
voc 
gor 
at % 
or 

neg 
not 
hol 
usu 
Or 
cou 
Inc 
erly 
imt 
the 
exc 
an 

tha 
con 
the 
of 1 


jitur, 
ipsa 


‘ases 
only 
nger 
trac- 
The 
that 
does 
and 
es of 


f res 
ances 
n the 
‘ectly 
ire of 
From 
‘ that 
yuitur 
ently 
‘aman 
sband 
rated 

was 
ering 
dan- 
le for 
al the 


ial in 
s ipsa 
)pear- 

case 


ry in 


radian 
to the 
37 the 
court 
ye ap- 
c acts 
soned 
| * the 
fash- 


ree of 
rt ofa 
1o are 
id not 
ants if 


yecurs, 
person 
degree 


ANVUUOEDNRYOONNUONAHONALAENNNEALEGUUDAUUNNU DAU EAAD OLA DEAL ANNO UEAOBADUEASAEAN NLA EARN 


of care in so operating it, or, to “the 
manner in which defendant used or directed 
the instrumentality under its control.””’ The 
language is peculiarly apt in the instant 
cause. If the proper degree of care is used, 
a collision in mid-air does not ordinarily 
occur, and for that reason the doctrine was 
properly submitted to the jury.” 

However, it was also held in the Smith 
case that the operator of an airplane is not 
liable for an injury to his passenger in a 
collision with another plane, which was at- 
tributable entirely to the negligence of the 
operator of the second plane.* 

It would seem, therefore, that a plaintiff 
must, before filing his suit, make an election 
between a plea of res ipsa loquitur, and a plea 
setting out defendant’s acts of negligence. 
Reliance on the latter course precludes in- 
vocation of the doctrine.” Apparently a 
good test is to determine, if possible, whether 
at any given time a particular accident does 
or does not usually occur in the absence of 
negligence. The court may take judicial 
notice as was done in Smith v, O’Donnell and 
hold that an accident in mid-air does not 
usually occur in the absence of negligence. 
Or the court may, as did the Massachusetts 
court in Wilson v. Colonial Air Transport, 
Inc.” hold that the doctrine was not prop- 
erly applied where a plane’s motor stopped 
immediately after leaving the ground, since 
there was no general knowledge that would 
exclude the possibility of the happening of 
an accident of this kind for causes other 
than negligence. Perhaps when judges be- 
come more familiar with air transportation 
they will be more liberal in applying the rule 
of res ipsa loquitur.™ 

Some courts appear to apply the doctrine 
of res ipsa loquitur but do not mention it by 
name. In Foote v. Northwest Airlines, Inc.," 
the federal court ruled out the doctrine be- 
cause the pleadings alleged specific acts of 
negligence and therefore prohibited reliance 
on the rule. Here plaintiff's attorney had 
requested the trial judge to charge that the 
instrumentality upon which plaintiff was 
conveyed as a passenger was entirely within 
defendant’s possession; he should have re- 
quested specifically the application of res 
ipsa loquitur. In Allison v. Standard Air 
Lines where plaintiff had failed to request 
a directed verdict and did not take exception 
to the judge’s charge to the jury, which 
found for defendant, it was held that plain- 


ny 


tiff had no right to appeal because there ex- 
isted nothing for the appellate court to 
review. In this case defendant, a common 
carrier, crashed against a mountain side 
while flying in fog; with the proper evidence 
as to weather reports, instrument readings, 
schedules, and so on, this might have been 
a case for applying the doctrine. 

The conditions requisite for the applica- 
tion of res ipsa loquitur were well summed 
up by the trial court in its charge in Parker 
v. Granger. 

“1. That the general experience of mankind 
shows that the accident was such that it does 
not usually occur in the ordinary course of 
events without negligence upon the part of 
those in control; 

“2. The person against whom the doctrine 
is sought to be invoked must have been in 
control of that instrumentality; 

“3. The person invoking the doctrine must 
not be in a position to know the cause of 
the accident; and 

“4. The person against whom the doctrine 
is invoked must possess or have possessed 
superior knowledge as to the cause of the 
accident or must be or have been in a better 
position to obtain that knowledge, so that 
the duty of explaining the accident should, 
in fairness, rest upon him on account of the 


greater knowledge or greater means of 
knowledge.” 


Proposed Legislation 


There is no doubt that the present status 
of the doctrine as applied to air accidents 
is a confused one. There is hope, however, 
that a measure of uniformity in the decisions 
may be achieved by Congress’ enacting a 
statute which, of course, would be control- 
ling in all interstate carrier accidents. There 
is now pending in Congress the so-called 
O’Hara bill” which would provide for a 
rebuttable presumption of liability on the 
part of the common carrier by air for death 
or bodily injury to passengers being carried 
by air for hire. It is the theory of this 
proposal that it will supplant, in aviation acci- 
dent cases, existing state decisions and stat- 
utes as to rules governing liability. Sixteen 
states and the District of Columbia have 
statutory limits in death cases; and since 
the O’Hara bill also sets a limit, the question 
of the constitutionality of the proposed act 
immediately presents itself.” 
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Although the majority of the committee 
are favorably impressed with H. R. 532, five 
very able members oppose this type of legis- 
lation. These gentlemen object to the en- 
actment of any federal statute to regulate 
the question of liability of carriers by air to 
passengers, shippers, persons, or property 
owners on the ground. They agree that 
federal control of safety and economic regu- 
lations would be desirable but deny that 
this has any necessary relationship to lia- 
bility. They point out that there is a serious 
constitutional question presented, so serious 
that it might baffle even a “packed” Su- 
preme Court. The state courts, they con- 
tend, should have jurisdiction over torts 
committed within the state borders. Also 
the limit of $10,000 for wrongful death is 
objected to. “This means nothing even if 
enacted. The first time a Senator or Con- 
gressman is killed, or some other public 
figure, and they cannot recover but $10,000 
you can bet that the limit will be raised. 
Under present laws, the average settlement 
of airline death claims runs about $10,000 and 
includes just payments in accordance with 
the merits, from zero to thirty or forty thou- 
sand dollars.” “* The minority report also 
objects to the proviso removing all implica- 


tions of absolute liability for death, personal 
injuries or property damage for negligence 
on the grounds that it is not clear in meaning, 


At the present time this bill is pending in 
the Committee of Interstate and Foreign 
Commerce as is Mr. O’Hara’s later bill H. R. 
4912.* Another important bill, in Commit- 
tee on Judiciary, is H. R. 2537, introduced 
by Congressman Randolph.” This bill 
would confer concurrent jurisdiction on the 
Court of Claims for damage to persons or 
property resulting from carriage by aircraft 
operated by the government. Its passage is 
unanimously recommended by the Commit- 
tee of the American Bar Association. The 
bill was introduced shortly after the army 
plane crashed into the Empire State Building. 


The above pending legislation is most im- 
portant to litigants in the future.” Lawyers 
who are interested in this phase of the law, 
especially the younger members of our bar, 
should study these proposed bills and let 
their representatives in Washington have the 
benefit of their thoughts before Congress 
again meets. In a few years when a case 
comes to their office for handling, it may 
then be too late if the law has previously 
been enacted.” 


FOOTNOTES 


**In the late case of U. S. v. Causby, 90 L. 
Ed. Adv. Reps. 971; 66 Sup. Ct. Rep. 1062; 14 
U. S. Law Week 4360, we note an opinion of 
Justice Douglas allowing $2000 damages to an 
adjacent chicken farmer when government planes 
frightened fowl in landing. Justice Black wrote 
a strong dissenting opinion, J. Burton concur- 
ring. So we see our Supreme Court is not unani- 
mous in aviation law. 

1 Allison v. Standard Air Lines, Inc., 65 F. (2d) 
668 (CCA 9th, 1933). 

2Ford v. Wabash Ry., 300 S. W. 769 (Mo. 
1927): C. @ O. Ry. v. McClintock-Field Co., 297 
S. W. 1112 (Ky. 1927). 

213 C. J.S., ‘Carriers,’ p. 899. 

44R.C. L., ‘‘Carriers,’’ p. 181. 

5 North American Accident Insurance Co. v. 
Pitts, 213 Ala, 102, 104 So. 21 (1925). 

665 F. (2d) 668 (CCA 9th, 1933). 

tYoung v. Wheby, 30 S. E. (2d) 6 (W. Va. 
1944); Schwab v, Martin, 279 N. W. 699 (Wis. 
1938); Hatch v. Brinkley, 80 S. W. (2d) 838 
(Tenn. 1935). Peay v. Pinach, 87 S. W. (2d) 23 
(Ark. 1935); Hall v. Hall, 258 N. W. 491 (S. D. 
1935); White v. McVicker, 246 N. W. 385 (Iowa 
1933); Maybee v. Maybee, 78 Utah 585, 11 P. (2d) 
973 (1932). See also 4 Blashfleld, Cyclopedia of 
Automobile Law and Practice (Perm, ed. 1935) 
Par. 2512: “. such guests accept whatever 


risk may attend the degree of proficiency which 
their host has acquired as a driver, and the 
hazards which are connected with his usual and 
customary habits, with which they are familiar.” 


8 Coffey v. Ouachita River Lbr, Co., 191 So. 
561 (La. 1939); Galbraith v. Busch, 267 N, Y. 
230, 196 N. E. 36 (1935); Turney v. Meyer, 253 
N. W. 226 (Mich. 1934); Peteys v. Leith, 252 
N. W. 18 (S. D. 1933); Higgins v. Mason, 255 
N. Y. 104, 174 N. E. 77 (1930); O’Shea v. Lavoy, 
175 Wis. 456, 185 N. W. 525 (1921). 

®*Conklin v. Canadian Colonial Airways, 266 
N. Y. 244, 194 N. E. 692 (1935). 

” Thomas v. American Airways, Inc, (1935) 
U. S. Av. Rep. 102. 

" Allison v. Standard Air Lines, Inc., 65 F. 
(2d) 668 (CCA 9th, 1933). 

2 Bbrite v. Crawford & O’Donnell, 215 Cal. 724, 
12 P. (2d) 937 (1932). 

wT, A, T. Flying Service, Inc. v. Adamson, 
47 Ga. App. 108, 169 S. E. g51 (1933). 

a The Committee of Aviation Insurance Law 
of the American Bar Association in the 1946 re- 
port recommends it be revived and that every 
‘tinfluence possible be used to get other nations 
particularly in the Western Hemisphere, with 
which we have so much commerce—to adhere to 
it as is.’ See ‘Proceedings of the Section of 
Insurance Law."’ P. 186. 
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“Grein v. Imperial Airways, Ltd., (1937) 1 
K. B. 50. See also Wilson v. Colonial Air Trans- 
port, 278 Mass. 420, 180 N. E. 212 (1932). 

% North American Accident Ins. Co, v. Pitts, 
213 Ala. 102, 104 So. 21 (1925). 

%6 Am, Jur. Aviation, para. 62, Page 36; 99 
A. L. R. 173, 190 (1935). 

™See 83 A. L. R. 333, 363 (1933) and 99 
A. L. R. 190 (1935). 

%6 Am, Jur, Aviation, para, 66, Page 37. 

1% Spees UV. Boggs, 198 Pa. 112, 47 Atl. 875 
(1901). 

2» Cosulich v. Standard Oil Co., 122 N, Y. 118, 
25 N. E. 259 (1890). 

21 Griffen v. Manice, 166 N. Y. 188, 59 N. E. 925 
(1901). 

tia Smith v. O’Donnell (Cal.) 5 Pac. (2d) 690; 
affirmed in 12 Pac. (2d) 933. 

2 231 App. Div. 867, 247 N. Y¥. S. 251 (1931). 

3 247 N. Y. S. 253. 

266 N. Y. 244, 194 N. E. 692 (1935). 

* Goodheart v. American Airlines, Inc., decided 
Dec. 30, 1937, but not officially reported. For 
comment on case see New York Law Journal for 
Jan, 25, 1938. 

2% Smith v. O’Donnell, 215 Cal. 714, 12 P. (2d) 
933 (1932). 

“Id. at 936; McCusker v. Curtiss-Wright, 269 
Ill, App. 502, 1933 U. S. Av. Rep. 105; Miller v. 
English, 435 S. W. (2d) 642, 1932 U. S. Av. 
Rep. 109. 

Ibid. Wilson v. Colonial Air Transport, Inc., 
278 Mass. 420, 180 N. E. 212, U. S. A. R. 139 
(1933). 

2% McCusker v. Curtiss-Wright Flying Service, 
269 Ill. App. 502 (1932); Miller v. English, 43 
S. W. (2d) 642 (Tex. 1931). 

% 278 Mass. 420, 180 N. E. 212 (1932). 

%See Fosbroke-Hobbs v. Airwork Ltd., 53 
L. T. R. 254 (1936), where an English court 
apparently held to the contrary. 

2 (1931) U. S. Av. Rep. 66. 

865 F. (2d) 668 (CCA 9th, 1933). 

“Cal. (2d) 668, 52 P. (2d) 226, 228 (1935). 

% Attempt has been made in this article to cite 
only a few illustrative cases. For further com- 
ment on the general subject, see Hotchkiss, The 
Law of Aviation (2d ed. 1938) P. 37 et seq.; 
Carpenter, ‘‘The Doctrine of Res Ipsa Loquitur 
in Aviation Law’’ (1944), 18 So. Cal. L, Rev. 15, 
124 (these two articles contain an exhaustive 
review of 242 cases involving the application of 
the doctrine); Note (1931) 2 Jour. Air Law 71; 
Notes (1945) 30 Iowa L. Rev. 232, 550. 

* House Bill #532, introduced in the 79th Con- 
gress. The bill also limits recovery in death 


cases to $10,000 and in bodily injury cases to 
actual damages not to exceed $50,000. On De- 
cember 6, 1945, Congressman O'Hara introduced 
a broader bill dealing with the same subject. 
This bill is H. R. #4912. 


% The report of Aviation Insurance Law Com- 
mittee of the Am. Bar Assn. (1946), Page 186. 
“That the enactment of legislation patterned on 
H. R. 532 be approved, with express proviso re- 
moving all implications of absolute liability for 
death, personal injuries, or property damages 
on the part of the air carrier for negligence.” 


a See letter of George W. Orr on page 188 and 
189 on the report of the Committee of the 
American Bar Association on Aviation Insurance 
Law (1946). 


% These bills should not be confused with 
H. R. 531 also introduced by Mr. O’Hara (the 
Aviation Ins. Law Committee of the Am. Bar 
Assn. disapproves this bill) also pending in In- 
terstate and Foreign Commerce Committee. It 
provides that the Harbor Workers and Long- 
shoremen’s Act shall apply to employees of an 
air common carrier. See also Workmen’s Com- 
pensation and Law of Aviation by Kenneth R. 
Thompson, page 55—Ins. Law Sec. (1945) Amerl- 
can Bar Association. 


9 ‘A BILL to confer jurisdiction upon the 
Court of Claims and the district courts of the 
United States of claims for damages resulting 
from the operation of aircraft by or for the 
United States. Be it enacted by the Senate and 
House of Rep. of the United States of America 
in Congress assembled, That the Court of Claims 
and the district courts of the United States shall 
have concurrent original jurisdiction of all 
claims against the United States for damages 
to persons and private property resulting in 
the air or on the ground from the operation of 
aircraft by or for the United States. The lia- 
bility of the United States in such suits shall be 
determined upon the same principles and meas- 
ures of liability as in like cases between private 
individuals. Judgments rendered against the 
United States in such suits shall be paid within 
thirty days after the date upon which they are 
rendered. No suit under this Act shall be al- 
lowed unless such suit shall have been brought 
within six years after the right accrued for 
which the claim is made.”’ 


In South Mississippi Airways v. Chicago & 
Southern Airlines, 26 So. (2d) 455 (1946), we see 
that in Mississippi there are no adequate laws 
and the Public Service Commission has no juris- 
diction over aeronautics as common carriers. 


41See also Pending Aviation Legislation—79th 
Congress—by Chase M. Smith (1945) Ins. Law 
Section of American Bar Association. Page 137. 
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X-ray While You Wait 


You can have your chest x-rayed in the lobby of a theater, in Brooklyn, 
New York, without removing any clothing. The Health Department has a mobile 
X-ray unit going around, offering this service free, as a part of its campaign 
against tuberculosis. 
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Digested from the Minnesota Law Review, 


for February, 1946 


Tort and Implied 


Contract Liability 


of the Federal Government 


By LESLIE L. ANDERSON 


Congress and the executive department 
have gone so far in extending the sphere of 
federal governmental activity, as has the 
Supreme Court in construing the Constitu- 
tion in the light of changing ideas about 
government, that it has become desirable 
to make inquiry as to whether protection to 
the individual is keeping apace in this tran- 
sition. It is the purpose in this article to 
make a limited inquiry in this direction from 
the angle of the individual’s right to recover 
from the government for its defaults, with 
particular relation to claims in tort and suit 
in implied contract under the Tucker Act. 
It also aims to suggest some protections 
that ought to be given at points where in- 
justices occur. This discussion necessarily 
involves consideration of the eminent do- 
main provisions of the Fifth Amendment to 
the Constitution. 


The provisions of this Amendment set 
forth a principle only. While by them pri- 
vate property may not be “taken for public 
use, without just compensation,” the Amend- 
ment does not provide the remedy by which 
such compensation is to be obtained once 
one’s property has been taken. Nor are the 
constitutional provisions self-executing, so 
that without more a claimant, whose prop- 
erty the government has taken, may sue. 
Action will not lie against the government 
except with its consent, and the Amendment 
itself does not constitute a consent. During 
normal times, moreover, Congress has gen- 
erally maintained a semblance of careful 
control over government expenditures. It 
has been slow to waive the immunity of the 
federal government from suit except where 
it has first reasonably determined or limited 


Mr. Anderson is a member of the 
Minnesota Bar 


the amount of future liability. The United 
States has never been open to suit against 
it in general tort liability, for instance, for 
one reason conceivably that the amount of 
possible tort damage might be too unpre- 
dictable, although consent has been given to 
sue the government in tort under some cir- 
cumstances. Government contracts, on the 
other hand, are made only pursuant to the 
Constitution or to statute. Congress is able 
to limit in advance the contractual liability 
which the government agents will be au- 
thorized to incur. In part at least because 
the amount of possible liability on contract 
claims is predictable and subject to Con- 
gressional controls in their incurrence, 
Congress has, in the Tucker Act, 36 Stat. 
1136 (1911), waived the immunity of the 
government from suit under its contracts. 
Congress has provided further, in this same 
Act, that the federal government may be 
sued in the United States district courts 
for any of the same causes in an amount 
not in excess of $10,000. 


The author’s inquiry then goes into the 
law to be applied in government contracting, 
implied in law contracts, the nature of im- 
plied in fact contract, damages, gratuitous 
claims statutes, and patents. He then states 
that the language of the Tucker Act lends 
itself to the possible interpretation that it is 
a consent by Congress to a suit against the 
government for property taken under the 
Fifth Amendment, simply as an_ action 
founded upon the Constitution, without the 
necessity of having to work out a contract 
between the parties. In this vein, attempt 
has been made to dissect the Tucker Act 
into four categories, that it waives the im- 
munity of the government from suit against 
it, except for pensions, as to cases founded 
(1) upon the Constitution or federal statute, 
(2) upon any executive department regula- 


AUEUOOONNTTELLODYUUDOT ERD SEAT ONTOET HOON ENA OEAO NAT AAT AA EHNA ANA EATEN OA EPEAT HHA NANA NA TTNATAN ON ESA AHSAN ETA ONE EAA EA UNATTENDED NA NNH NNN NUTT 


PAGE 636 


ILJ—SEPTEMBER, 1946 





tion 
whe 
dan 
this 
allo 
tuti 
tiou 
T 
the 

or c 
trol 
and 

ern! 
con 
und 
tical 
by 1 
righ 
cide 
imp 
requ 
for 

wro 
bein 
to 1 
phy: 
ern! 
the 

mitt 
grot 
fron 
side: 
shot 
to h 
reas 
imp 
men 
shou 
into 
wou 
his 
TI 
to tl 
sults 
that 
It is 
prec 
resul 
The 
have 
medi 
shou 
A 

to p1 
now 
mad 


nited 
ainst 
2, for 
nt of 
npre- 
en to 
e cir- 
n the 
o the 
; able 
bility 
e aul- 
cause 
itract 
Con- 
ence, 
Stat. 
f the 
racts. 
same 
y be 
ourts 
1ount 


> the 
‘ting, 
f im- 
itous 
tates 
lends 
it is 
t the 
- the 
ction 
t the 
tract 
empt 
Act 
> im- 
ainst 
nded 
itute, 
eula- 


CUCU 


tion, (3) upon any government contract, 
whether express or implied, and (4) for 
damages in cases not sounding in tort. By 
this reading of the Act, recovery should be 
allowed in a case founded upon the Consti- 
tution, whether or not the taking was tor- 
tious. 

Then, after discussing just compensation, 
the meaning of the terms “taken, destroyed 
or damaged” under state constitutions, con- 
trol over navigable waters, and depreciation 
and moving expenses in cases where the gov- 
ernment dispossesses occupants, the author 
concludes that a taking by the government, 
under its power of eminent domain, realis- 
tically approached, need not be considered 
by way either of contract or of tort. The 
right to take for a public purpose is an in- 
cident of sovereignty. The Constitution 
imposes as a limitation upon its exercise the 
requirement that just compensation be paid 
for what is taken. Neither is the taking a 
wrong, nor “just compensation” capable of 
being fairly determined on any basis limited 
to the reasonable value of the property 
physically taken into possession by the gov- 
ernment. The fact of damage or loss, from 
the angle of fairness, ought neither be ad- 
mitted in evidence nor excluded on the sole 
ground that there is damage as distinguished 
from actual taking or that the element con- 
sidered is consequential. The question 
should be, rather, when consequential, as 
to how remote or proximate it may be. How 
reasonably real is the loss resulting from the 
imposition upon the property by the govern- 
ment so that in fairness compensation 
should be made to the claimant to put him 
into as good a position pecuniarily as he 
would have been in had no imposition upon 
his property been made? 


The Supreme Court has not been oblivious 
to the fact that there have been harsh re- 
sults. It has emphasized in the later cases 
that the remedy lies in the lap of Congress. 
It is submitted that the Court does have 
precedent on which to accomplish a fairer 
result than seems to have obtained already. 
The onus of the remedy, nevertheless, will 
have to be provided by statute, and the im- 
mediate question is as to what legislation 
should be enacted. 


A general federal statute should be passed 
to provide, what various state constitutions 
now provide, that compensation shall be 
made for the taking, damage or destruction 
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of property for public purpose. The federal 
government could fit into the fairer trend 
for determining compensation already de- 
veloped in a number of the states. 


Congress should waive entirely the immu- 
nity of the federal government from general 
tort liability. This position was strongly ad- 
vocated shortly after the first World War. 
There was alarm even then at the rate at 
which the government was taking over func- 
tions formerly performed by private enter- 
prise. When tort damage is inflicted by 
private persons, the injured person may 
recover; but as the functions of govern- 
ment displace private enterprise, the pro- 
tection to the individual as to tort damage 
that may be inflicted upon him increasingly 
diminishes. The burden can more easily be 
borne when distributed about to the should- 
ers of many than when left to lie upon a 
single innocent injured person. The Ameri- 
can Bar Association strongly advocated such 
legislation, and came extremely close to 
achieving success. Since Congress is willing 
to provide for the gratuitous administrative 
settlement of some tort claims and to have 
the government sued on some others, it 
seems no huge departure to provide for pay- 
ment of all such claims as a matter of right 
as shall be determined by the courts. Data 
should be available from claims heretofore 
filed in Congress so that determination can 
be pretty well made in advance as to what 
the tort claims for a coming year are apt 
to be. Recent treatment of financial mat- 
ters by the government has been such that 
unpredictability should no longer be alarm- 
ing even if such claims are not well pre- 
dictable in advance. If Congress should 
insist upon further predictability, however, 
it can limit the amount of tort recovery in 
the courts for which any one person can sue 
in a single case, and thus leave it with Con- 
gress itself to allow larger claims by special 
statute. 


It is difficult to justify on principle the 
unwillingness of the government to con- 
form itself to the same moral standards in its 
transactions as private individuals are held 
to in transactions between themselves. The 
rule should not be departed from that the 
government officer or employee should have 
actual, as distinguished from apparent, au- 
thority before the government is bound; 
for there is necessarily a problem in keeping 
the large mass of government employees 
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within the bounds of proper action. When 
actual authority is once established, how- 
ever, no reason is perceived why the United 
States should not be subject to suit in quasi 
contract. The present limitation in that 
regard could easily be remedied by an 
amendment to the Tucker Act. And in 
making such amendment, it is suggested 
that the words “not sounding in tort” be 
removed from it. 


Various of the states, finally, have made 
some provision for waiving immunity from 
proceeding against them in some very limited 
categories of cases. If the constitutional 
eminent domain provisions of any state are 
not self-executing so as to waive the im- 
munity of the state from suit in such cases, 
that state should legislate a general waiver 
of immunity from such suit. In the inter- 
ests of uniformity, states which have not 
done so might well provide, even by gen- 
eral statute, for just compensation for the 
public taking, damage or destruction of pri- 
vate property. The states should go still 
further, however, and should provide that 


they be open to suit against them the same 
as private persons are, whether in contract, 
express or implied, quasi contract, or in tort. 


The theme upon which these conclusions 
are based is that there is nothing incon- 
sistent between the sovereignty of the fed- 
eral government or of a state and its lia- 
bility to suit in court on obligations which, 
by established legal concepts as between 
private persons, the government morally 
ought to pay. It is believed that the fair- 
ness, the spirit and the motives by which 
social and governmental changes are ac- 
complished bear some relationship to their 
permanency and ultimate success. The po- 
sition expressed by Mr. Justice Brewer in 
Monongahela Navigation Co. v. United States, 
(1892) 148 U. S. 312, should become more 
important as government powers and func- 
tions are extended, that “in any society the 
fullness and sufficiency of the securities 
which surround the individual in the use 
and enjoyment of his property constitute 
one of the most certain tests of the char- 
acter and value of the government.” 


—_—.s 


Retirement Plan for Virginia Bankers 


Employees of member banks of the Virginia Bankers Association are now 
going to be eligible for a retirement plan currently being underwritten by the Life 
Insurance Company of Virginia. This is the third state in which such a plan will 
be effective, and, in this case, the employee will receive approximately 60% of the 


average earnings over a forty year span. 


Among the less obvious benefits of the 


plan are provisions permitting increased income payments in lieu of death benefits 
and some freedom in selecting a retirement age. 


The Rising Cost of Living—? 


A record was recently set in Minnesota for damages asked as the result of an 
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automobile accident. Mrs. Prudy Schmiedeberg as a result of suffering a frac- effec 
tured jaw and permanent disfigurement of the face, asked $100,000 in damages in ignc 
a suit against William Strong, aged 22, and his wealthy father. Young Strong a sa 
had been jailed and fined for drunken driving. This is indicative of a trend. It juri 
will be interesting to see the result in this litigation, because it was just recently tact 
that in two suits in Minnesota, the judge set aside verdicts of $28,000 as being _ 
excessive damages for passengers to recover against a driver colliding with a to ; 
drunken driver. . dar 
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Digested from the Montana Law Review, 
for Spring, 1946 


Release of Joint Tortfeasors 
in Montana 


By CECIL N. BROWN 


Ina recent decision, Beedle v. Carolan et al., 
(1944) 115 Mont. 587, the court examined 
the question of the effect of the release of 
one of two or more joint tortfeasors. The 
court said that the intention of the parties 
is the controlling element. From its exam- 
ination of the release in this case, the court 
found that it was intended as a release of all 
claims. 

It is not the purpose of this comment to 
criticise the particular narrow decision in 
this case, but rather to suggest a remedy 
which will make the law certain in all such 
cases, 

At common law releases were under seal, 
and until recent times a release under seal 
of one joint tortfeasor was held to release 
all according to the great weight of authority. 
The reason most frequently advanced was 
that because one joint tortfeasor was liable 
for all damages inflicted, when he has paid 
a consideration and received a release, the 
injured party will be presumed to have re- 
ceived a consideration for the whole injury, 
and it was held that the meaning of such 
release cannot be controlled by parol evi- 
dence and that the law raises a conclusive 
presumption that it was given in full satisfac- 
tion of the injury, Ina large number of cases, 
therefore, it came to be held that a release 
under seal of one joint tortfeasor released all 
even though it expressly reserved the party’s 
right against other joint tortfeasors on the 
ground that it was inconsistent with the legal 
effect of the release and therefore was to be 
ignored. This should properly be true where 
a satisfaction has been received for all in- 
juries suffered. But where a complete satis- 
faction has not been received, it operates 
harshly against a party who in ignorance of 
the effect of his action, executes a release 
to a tortfeasor who pays a portion of the 
damages. The fact that it is under seal 
should have no such finality as has been at- 
tributed to it. Especially should this be true 
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where the seal has been deprived of its 
efficacy. A few cases have reached a result 
different from those just considered. 


There is an increasing tendency to give 
effect to the intention of the parties, par- 
ticularly where rights against others have 
been reserved. or where the amount received 
for the consideration is not in full satis- 
faction for the injuries. And some courts 
circumvent the rule by treating a release of 
one reserving the right to sue others jointly 
liable, as a mere covenant not to sue. And 
such a covenant does not amount to a release 
so as to discharge another tortfeasor. Though 
this treatment is widespread the courts 
admit that this distinction between a release 
and a covenant not to sue “is finespun and 
seems overtechnical”. But this distinction is 
made to avoid by indirection the harsh re- 
sults of rigid application of the common law 
rule. 

Montana is at present one of the states 
which adheres to a liberal rule, but it is 
believed that a further step must be taken 
before a stage is reached at which satisfac- 
tion may be expressed as to the law of 
releases. Perhaps the most advanced state- 
ment of the doctrine has been set forth in 
the Uniform Contribution Among Tortfeasors 
Act, (1939) 2 Unif. Laws Ann. 161, prepared 
by the National Conference of Commission- 
ers on Uniform State Laws. That Act pro- 
vides that a release by the injured person 
of one joint tortfeasor doesn’t discharge the 
other tortfeasor unless the release so provides, 
but that it reduces the amount of the claim 
against the others in the amount of the 
consideration paid for the release or by the 
proportion provided if greater than the con- 
sideration paid. But a release of one tort- 
feasor does not relieve him from liability 
to make contribution to another joint tort- 
feasor unless the release was given before 
the right of the joint tortfeasor to secure 
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a money judgment for contribution has ac- against these defendants, as from the allega- 
crued, and provides for a reduction to the ee ee meee i oa ee 
extent of the pro rata share of the released the plaintiff might recover from them in this 
person. The Act therefore provides that a _ suit. 

tortfeasor cannot escape the liability for 
his just share of the loss. If the injured 
party desired that the released party be held 
not liable to any extent, that can be achieved 
only by a release of that party’s pro rata 
share of the claim. The general effect is 
that no tortfeasor may be made liable for 
more than his share of the claim asserted. In the author’s opinion, the Montana legis- 
The injured party is prevented from throw- lature would do well to consider the Uni- 
ing the loss at his caprice to one or the ‘'OF™ Contributions Act trom its effect ei 
other of the parties. the broad field of contribution, It is thought 
advisable that the Act be given serious con- 
sideration with a view toward certainty and 
uniformity in Montana law. It is believed 
that after examining these and other closely 
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It may be noted here additionally that under related problems, the legislature will find — 
the facts as pleaded, the Glasgow Motors, Inc.. 11,34 the adoption of the Act will be a further tho 
would get no benefit from its voluntary payment lat the adoption of the “act wul be a turther f 
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to this plaintiff if she may maintain her suit step in the direction of a modern liberal code. hon 
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Kentucky's Premium Tax Law diff 

am 

When the Attorney General was asked whether or not an insurer who was fun 

licensed in the state and who, by law, had to pay a premium tax, on the reinsur- tere 

ance premium where he reinsured another carrier licensed in the state who didn’t me! 

have to pay a premium tax, he ruled that it was necessary. Having examined 

definitions of reinsurance, he came to the conclusion that “The reinsurer sustains 

to the reinsured the same relation which the original insured bears to the re- 

insured . . . It is nothing more than a contract of insurance between an original 

insurer and a subsequent insurer of the one primarily engaged in the insurance 

undertaking . . . In view of the nature of a reinsurance contract, it is the opinion 

of this office that a company writing reinsurance contracts in this Commonwealth, 

occupies the same status, as to liability for premium taxes, as if it was writing an 

original contract of indemnity.” Opinion of the Kentucky Attorney General, August or | 

21, 1946. wh 

( 
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Government Corporation Liable in Tort g- 

inte 

Where a native of St. Croix was injured and killed by a truck driven by an wil 

employee of the Virgin Islands Company while on company business, it is per- fro: 

missible to use these funds, even though these funds are considered to be “public los: 

funds,” where the Board of Directors had authorized a compromise of the claim atic 

out of company funds. While the government of the United States is not gen- ting 
erally liable for torts caused by its employees, the fact that the corporate powers 
included the right “to sue and be sued,” which power includes suits arising from 
torts, makes such a payment regular. Opinion of the Comptroller General, March 

29, 1946. 


Under the uniform Act, that result would 
not be reached since the amount paid by the 
released party would be charged against its 
share of the liability. No contribution could 
be obtained from it unless its pro rata share 
exceeded the amount paid. 
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In the case of Lisoski v. Anderson et al., 
(1941) 112 Mont. 112, the closing statement 
of the court was as follows: 
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Digested from the North Carolina Review, 


for April, 1946 


The Law of Insurable Interest 
in 
North Carolina 
By HERMAN LEROY TAYLOR 


One who has no insurable interest in the 
subject matter of a contract of insurance 
may not recover on such contract. This 
rule is all but universally recognized. Al- 
though the rule is apparently simple on its 
face, its application to a given set of facts 


has involved considerable difficulty because 
of the varying contractual and other relation- 


ships in which the question of insurable inter- 
est arises. A consideration of the cases in 
which the problem has been treated will 
impress one with the fact that the resulting 
difficulty stems chiefly from disagreement 
among the courts on two issues which are 
fundamental in the theory of insurable in- 
terest: (1) the rationale behind the require- 
ment of insurable interest and (2) what 
constitutes an insurable interest. 


Although there is some evidence to the 
contrary, the majority of the American courts 


adopted the view that the doctrine of insur- 


able interest, as it finally evolved in English 
law, was directed primarily against the use 
of contracts of insurance for purely gaming 
or wagering purposes, and it was this rationale 
which most of them adopted. 

On the part of what constitutes an insur- 
able interest, no definition can be constructed 
which would have universal application. In 
general, one is deemed to have an insurable 
interest in the subject matter insured if he 
will derive pecuniary benefit or advantage 
from its preservation, or will suffer pecuniary 
loss or damage from its destruction, termin- 
ation or injury by the happening of the con- 
tingency insured against. 


ne 


Mr. Taylor is a member of the 
New York Bar 
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LAW OF INSURABLE 


Despite the fact that the courts may have 
pursued separate paths in quest of the de- 
terminant of insurable interest, they have 
been more or less uniform on the point of 
the quantum of interest necessary to give 
rise to an insurable interest, holding, with 
general liberality, that any interest cogniz- 
able either in law or in equity is an insurable 
interest. 


Irrespective of what may be considered to 
be the proper rationale behind the doctrine 
of insurable interest and despite the differ- 
ances in opinion as to what constitutes an 
insurable interest, there is general recogni- 
tion among the courts of factors extrinsic to 
contracts of insurance which warrant abridg- 
ing “freedom of contract” in the interest of a 
greater “public policy” which can be effectu- 
ated only by the supervising hand of “the law”. 


Generally speaking, the courts of North 
Carolina have held that any interest, legal 
or equitable, is an insurable interest. More 
specifically, it has been held that both a 
mortgagor and a mortgagee have an insur- 
able interest in the property which is the 
subject of the mortgage; a vendee of prop- 
erty with a bond for title has an insurable 
interest in the property; so has a tenant 
for life by curtesy; so has one owning prop- 
erty subject to an equitable charge; so have 
lienors in the subject matter of the lien; 
trustees or bailees for hire; members of part- 
nerships in partnership property; tenants in 
common of an estate for life; so has a tenant 
at will in crops sown, though title to same, 
as security for payment of rent, by statute, 
rests in the landlord. 


The cases in which the above subject 
matter was decided appear to be all of the 
law on the subject of insurable interest in 
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property in North Carolina, as revealed by 
the reported cases. By and large, they cover 
the areas in which the problem most fre- 
quently arises. 


The matter of insurable interest in lives 
generally raises more problems than are en- 
countered in connection with insurable in- 
terest in property. A consideration of the 
cases shows that much of the confusion that 
develops in connection with the determina- 
tion of what constitutes an insurable interest 
in life is a result of the duality of purpose 
of life insurance, that is, it may be secured 
for the purposes of indemnity or for an in- 
vestment, 


According to the rule stated in Trinity 
College v. Insurance Co., 113 N. C. 245, 247, 
“to have an insurable interest in the life 
of another one must be a creditor or surety, 
or be so related by ties of blood or marriage 
as to have reasonable anticipation of ad- 
vantage from his life, or such an interest 
arising from the relation of the party obtain- 
ing the insurance, either as creditor of or 
surety for the assured, or from ties of blood 
or marriage to him as will justify a reason- 
able expectation of advantage or benefit from 
the continuance of his life. A policy taken 
out in good faith, therefore, including those 
taken out by the insured himself in favor of 


another, is valid under the North Carolina 
laws. 


The rule in North Carolina is that one 
may inake a valid assignment of a policy 
of insurance to one having no insurable in- 
terest in his life, where the policy was taken 
out in good faith by the insured prior thereto 
and made payable to his estate. This rule 
is a logical extension of the rule that one 
may in good faith take out insurance on his 
life and make whomsoever he elects the 
beneficiary. Also, the use of life insurance 
policies for purposes of investment warrants 
adoption of the view that, where taken out 
in good faith, they may freely be assigned. 


Aside, possibly, from Powell v. Dewey, 123 
N. C. 103, the question of the duration of 
insurable interest in life appears not to have 
been raised thus far in North Carolina. The 
prevailing rule is that it need exist only at 
the inception of the contract. 


It is ditficult to determine from the cases 
in North Carolina just what is the effect of 
the lack of insurable interest on the right 
to maintain actions on contracts of insur- 
ance. This difficulty arises from the fact 
that the courts have been noticeably incon- 
sistent in their treatment of this question. 


ria 


Depreciation Endorsement Out in New Jersey 


The New Jersey Fire Insurance Rating Organization has been informed by 
the New Jersey Insurance Department that use of the “depreciation endorse- 
ment,” under which the insurer agrees to pay the replacement cost without 
deduction for depreciation, is not permissible under New Jersey laws. 


Comprehensive Insurance Program Recommended in Nebraska 


The Nebraska state legislative council has recommended a legislative program 


designed to preserve supervision of insurance by the state after January 1, 1948. 
It was recommended that the insurance department be given powers over the 
insurance business similar to those of the federal trade commissions, including 
the power to formulate rules, investigate violations; and after hearings, to issue 
cease and desist orders. It was also suggested that licensed rating bureaus be 
created and that the state laws relating to fair trade practices be amended to 
include all phases of the Clayton, Federal Trade Commission and Robinson- 
Patman Acts. 
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FULLER INSURANCE PROTECTION 
FOR INDIANS 


On August 2, 1946, the President signed 
a bill (S. 1235) which permits the Indian 
to have fuller insurance protection. Pre- 
viously the funds of any tribe of Indians 
under the control of the United States could 
be used only for payments of insurance 
premiums for protection of the property of 
the tribe against fire, theft, tornado, hail, 
earthquake and other elements and forces 
of nature. The recent law amends the old 
legislation and permits in addition the use 
of tribe funds for protection against liability 
on account of injuries or damages to persons 
or property and other like claims. 


VIRGINIANS ARE 
INSURANCE-MINDED 


By way of illustrating the effect that the 
new Virginia Financial Responsibility Law 
has had on motorists in that state, Commis- 
sioner Bowles recently stated that, whereas 
previous to the enactment of the law one 
in every three motor vehicles registered in 
the state carried liability insurance, at the 
present time approximately 320,000 out of 
400,000 private passenger automobiles carry 
such coverage. At the same time he an- 
nounced that carrying companies were peti- 
tioning for an increase in rates. An increase 
of 10.5 per cent in public liability and 33.3 
per cent in property damage is desired. 


ABUSES OF NEW TRAINING LAW 





Tightening the reins of on-the-job-training, 
under Public Law 679, which President Tru- 
man has signed, may produce an abuse 
greater than the ills that it was designed 
to correct. The new law requires the sub- 
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Round Table 


mission of reports on wages paid at various 
stages of training, and obligates those train- 
ing to qualify a veteran for appointment to 
a job. The new abuse, however, lies in the 
fact that ceilings on wages are now placed 
on jobs in the training program. Some of these 
ceilings are much lower than what the veterans 
are already receiving with insurance com- 
panies, whereas formerly there was no ceil- 
ing. The Act is not retroactive, but veterans 
receiving over the maximum, $175 for un- 
married and $200 for married, must refund 
anything additional after the effective date 
of the Act, August 8, 1946. 


‘““NOTHING TO INVESTIGATE,” 
SAYS FORBES 


Replying to the request of a union official 
to investigate the loss ratios of certain acci- 
dent and health and hospitalization carriers, 
the Insurance Commissioner of the State of 
Michigan replied that there was little point 
to such an investigation inasmuch as the 
insurance department had no control over 
loss ratios of such carriers. He stated that 
he agreed that certain ratios were singularly 
low, but he added that the figures stated by 
the union official were “somewhat mislead- 
ing.” The Commissioner stated in part, 
“The figures used by you in connection 
with one of the companies shown on your 
table, are country-wide figures, whereas the 
figures of the three other companies are 
Michigan figures only. One of the com- 
panies (North-Mutual Casualty of Chicago), 
as already explained to you, can now be 
eliminated from any future Michigan figures.” 


FIRE PREVENTION WEEK 


October 6 to 12 will be proclaimed by the 
President of the United States and the Gov- 
ernor-General of Canada to be Fire Preven- 
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tion Week, according to the National Fire 
Protection Association. For the year ending 
June 30, figures reflect approximately a 17 
per cent increase in losses over the preceding 
period of twelve months. July showed a 
20 per cent advance. This year will be the 
seventy-fifth anniversary of the great Chi- 
cago holocaust, which history tells us origi- 
nated at the careless foot of Mrs, O’Leary’s 
bovine pet. Each year, National Fire Pre- 
vention Week is declared so as to include 
the anniversary of that event. 


BURGLARY RATES ON THE RISE 


Thirty-three states and the District of 
Columbia have just experienced a jump in 
rates for the theft policy covering residence 
and outside theft. An underwriting change 
has also been effectuated wherein it is now 
permissible to separate inside and outside 
coverage, individual rates being used for 
each coverage. Outside coverage is not 
available without residence. This procedure 
has been devised to offset the undesirable 
experience in this field of coverage. Statistics 
would tend to show that the adverse exper- 
ience would continue rather than improve at 
the moment because of many factors: in- 
creased use of automobiles, increased travel 
and the rise in criminal activity. The com- 
panies are interested in seeing how the new 
plan affects the field and the insureds. De- 
spite the adverse experience, they have no 
desire to alienate the popularity that this 
form of insurance has gained. 


NEW YORK BAR NOW HAS 
INSURANCE LAW SECTION 


The organization of an insurance section 
for the New York State Bar Association 
has now been completed and the way is 
now open for the receipt of memberships. 
All those members of the state association 
who are in any way connected with insur- 
ance law, whether it be by representation 
of plaintiffs, defendants or companies, are 
eligible for membership. The function of 
the body will be to study and advise upon 
insurance law legislation as well as to 
organize and develop discussion groups 
through its membership. Although an an- 
nual meeting will not take place until Janu- 


ary, a regional meeting will take place in 
Syracuse, in September, where papers will 
be read on fire, life, casualty and other 
forms of insurance as well as the medical 
aspects of insurance law. 


ESCHEAT OF MISSOURI 
UNCLAIMED PREMIUMS 


In 1922, a ten per cent refund in fire, hail 
and windstorm premiums was ordered in 
Missouri, and this order was sustained by 
the court. The total refund amounted to 
some $2,360,000. For a time private adminis- 
tration of the fund was ordered by the 
court. At a later date, the fund was placed 
in the custody of the Insurance Department. 
Recently, the balance of the uncalled-for 
funds was paid into the State Treasury 
escheat fund, to escheat to the state, unless 
the money is called for by 1951, in the 
absence of another extension in time in 
which insureds may recover the refund. 
Said refunds are paid out only upon the 
order of the Cole County Circuit Court. 
To date only about $300,000 has been re- 
funded. The administration of the fund by 
the Insurance Department during its four 
year tenure of office was at a cost of $10,000, 
whereas it amounted to. almost $300,000 
when cared for by private administrators 
during the preceding eight years. 


BETTER LIGHTING FOR 
STREET SAFETY 


To cope with the crime rise and the tre- 
mendous increase in automobile accidents, 
many cities are heeding the admonition of 
the National Safety Council and are pro- 
viding their streets with better lighting. 
Crime prospered and accidents increased 
with the brown-outs brought about by the 
war. Even before the war, statistics showed 
that a large proportion of all traffic acci- 
dents occurred at night when, for the most 
part, the traffic volume was way below what 
it was during the day. The chief obstacle to 
date in improving the lighting of streets has 
been the expense of such an undertaking. 
Reports have it, however, that various cities, 
including Buffalo, Chicago, and Spokane, 
have appropriate sums of money to be spent 
in relighting their cities. It has been shown 
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that better lighting can reduce traffic acci- 
dents by as much as 50 per cent. Perhaps 
some interest on the initial investment will 
be paid in the reduction of insurance pre- 
miums that have skyrocketed so in recent 
months. 


KANSAS COMMISSIONER 
ON AUTO LOSS ADJUSTMENTS 


It was recently announced by the Insur- 
ance Commissioner’s office in Kansas that 
insurers should not pay so much attention 
to OPA ceilings in adjusting automobile 


settlements should depend upon “actual 
value.” It was not stated what was behind 
this announcement; and whether the Kansas 
Commissioner felt that settlements were too 
favorable to the insureds or not sufficiently 
so, is only a matter of conjecture. In any 
event complaints had been directed to the 
department calling for such a statement on 
the subject of automobile physical damage 
settlements, and Mr. Hobbs has requested 
companies to let his office know that they 
intend to comply with his directive and that 
appropriate instructions have gone forth to 
the field. It would seem that this ruling 
was in accord with the reported law on the 


losses. He said that the basis for such subject. 
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Eugene L. Garey, speaking before the dinner of the Kentucky Bar Associa- 
tion upon the subject of the presently divided United States Supreme Court, said, 


0.000 “Statutes now are cast in ambiguous language and slogan phrases and read more 
, ’ 


10,000 like treatises on sociology or economics than simple rules intended to guide con- 
; duct in specific circumstances. As a good example of the type of statute I have 
in mind, let me refer you to the Robinson-Patman Act ... And even when we 
do find plain language in a statute we are confronted with the sage observation 
from an opinion of the court that ‘the notion that, because the words of the 
statutes are plain, its meaning also is plain, is pernicious over-simplification’ . . .” 
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Because an insurance committee recommended it, Knoxville has more than 
doubled its fire insurance coverage on city buildings. The buildings are now 
insured for $6,500,000. The business is to be divided between local agents who, 
for their part, will furnish semi-annual inspections on all insured property. 


Because Canadian War Risk Insurance only showed a loss ratio of about 
five per cent, and because the law provided that when the war ended any surplus 
would be divided between the government and the policyholders, it has been 
announced that the credit will be apportioned. 
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Opinions here and there: 


“The Attorney General Says—” 


EMPLOYEE'S CONTRIBUTION 
TO EMPLOYER'S INSURANCE 
PREMIUM ILLEGAL 


May an employer deduct a portion of his 
insurance premium from the employee’s 
pay check, with or without his acquiesence, 
the Attorney General was asked. The reply 
based upon the assumption that the question 
implied blanket insurance against claims or 
liabilities resulting from injury received 
while on duty, stated the statute, KRS 
342.420, applicable to Workmen’s Compen- 
sation as follows: “No agreement by any 
employee to pay any portion of the insur- 
ance premium paid by his employer shall 
be valid. No employer shall deduct any 
portion of such premium from the wages 
or salary of any employee entitled to the 
benefits of this chapter,” and went on to 
say, “We think therefore, that it would be 
illegal for you to take deductions from your 
employees’ payroll checks for the purpose 
of paying the premium on liability insur- 
ance. Any employer who does that incurs a 
penalty of not more than $100. For each 
offense and, furthermore, his employees can 
recover the amount of the deductions. Any 
agreement made by an employee authoriz- 
ing such a deduction is void, and if an 
employee makes such a payment, he can 
sue to collect it.” Opinion of the Kentucky 
Attorney General, July 10, 1946. 


KENTUCKY DISCUSSES 
ITS LICENSE LAWS 


Section 298.030 KRS, Subsection (1) re- 
fers to those types of fire insurance that 
may be written by a company. The same 
section, subsection (2) specifies the types 
of casualty insurance that may be written. 
Subsection (3) of the same section declares 
that companies licensed to write the types 
of business under subsection (1) may write 
only those specified, and correspondingly those 
companies licensed under subsection (2). 





When the Insurance Department inquired 
whether a company who had been licensed 


UR 


PAGE 646 


to write fire, health, accident, fidelity, surety, 
burglary, theft, automobile, livestock and 
steamboiler for some years could also write 
workmen’s compensation, and called the at- 
tention of the Attorney General to Section 
298.030 KRS, it ruled “The authority granted 
by the Division of Insurance to the insur- 
ance company referred to in your letter... 
embraces both the insurance provided for in 
subsections (1) and (2) of section 298.030 
KRS which is in direct violation of sub- 
section (3) ... The company to which you 
refer should be required to elect whether 
it will write the types of insurance provided 
for under subsection (1)... or under sub- 
section (2) ... In the event that the insur- 
ance company to which you refer elects to 
write that type of business provided for in 
subsection (2) .. . it would then be author- 
ized to write workmen’s compensation in- 
surance. However, should it elect to write 
that type of business provided for in sub- 
section (1) ... then it is without authority 
to write any of the types of insurance cov- 
erage provided for in subsection (2) of 
section 298.030.” Opinion of the Kentucky 
Attorney General, June 5, 1946. 


TORT LIABILITY OF A 
POLITICAL SUBDIVISION 


The question was presented to the Attor- 
ney General as to whether a Levee Board 
is liable to third parties for the torts of its 
employees, and whether it is liable to the 
family of a laborer for injury or death of the 
laborer. The opinion is replete with authori- 
ties for the proposition that a Levee Board 
is a political subdivision, and that, as such, 
enjoys a general immunity from tort lia- 
bility. He went on to say, “We are of the 
same opinion, with reference to the serious 
injury or death of a laborer, assuming that 
the work of the Levee Board is not of such 
a nature as to be hazardous per se, thus 
justifying a change of the general rule.” 
Opinion of the Louisiana Attorney General, 
July 17, 1946. 
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CITY IS LIABLE FOR TRESPASS 


In 1910, Faribault, Minnesota, laid a brick 
pavement on one of its streets, and provided 
several areaways in the street. As the result 
of wear and tear and heavy travel the street 
sagged at the curb line leaving openings 
at several points adjacent to the areaway. 
When one of the city employees opened a 
hydrant to flush the streets, the basement 
of a merchant was flooded and his merchan- 
dise was damaged as a result of the defect 
in the pavement. The question arose as to 
whether the city was liable for this damage. 
The Attorney General was inclined to think 
so, although he said that the determination 
would depend upon a careful examination 
of all the facts involved. He said, “I am 
inclined to believe that there is liability on 
the part of your city if on a factual basis 
the damages to the merchandise in the base- 
ment was proximately caused by and was 
the result of the flooding of the street by 
the employee of the water department 
The liability, if any, is not because of negli- 
gence on the part of the city or any of its 
employees, but rather upon the theory of 
trespass . Sometimes the question arises 
as to whether the city was acting in a gov- 
ernmental or proprietary capacity. Gener- 
ally it is held that no liability exists for 
negligence on the part of a city when acting 
in a governmental capacity. The rule is 
otherwise in a proprietary capacity. 
However, the court has made no distinction 
between governmental or proprietary func- 
tions where the damages sustained are the 
result of trespassing On the basis of 
the information submitted, we are inclined 
to believe that there is liability on the part 
of your city. Opinion of the Minnesota Attor- 
ney General, July 17, 1946. 





NEW YORK DISCUSSES LIFE 
INSURANCE REBATE LAW 


May a life insurance agent who is acting 
as an advisor on a fee basis to a corporation 
regarding its pension plan, waive that fee 
when the corporation accepts his plan and 
takes out a policy through him as agent for 
a life insurance company? The Attorney 
General in answering this question pro- 
posed by the Insurance Department, quoted 
Sec. 209 of the Insurance Law, as follows 
“...no such company and no officer, agent, 
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solicitor or representative thereof, shall pay, 
allow or give, or offer to pay, allow or give, 
directly or indirectly, as an inducement to 
any person to insure... any valuable con- 
sideration or inducement whatever not 
specified in such policy or contract; nor 
shall any person in this state knowingly 
receive as such inducement, any rebate or 
premium or any special favor or advantage 
in the dividends or other benefits to accrue 
on any such policy or contract,... or any 
valuable consideration or inducement what- 
ever which is not specified in such policy 
or contract . and stated that he con- 
sidered that “The waiver of the fee which 
the agent would receive for making the pen- 
sion study is ‘an inducement for the 
placing of the insurance.’” He stated that 
he believed that the waiving of the fee for 
the pension study was a rebate even though 
it came to the corporation indirectly. Opin- 
ion of the New York Attorney General, June 
17, 1946. 


THE OWNER, NOT THE 
BENEFICIAL USER, COLLECTS 


A regularly organized county agricultural 
society occupied property of the county on 
which buildings had been erected to be 
used in connection with fairs held annually. 
The county in compliance with the statutes, 
had insured the buildings against fire. Fire 
destroyed one of the buildings. The ques- 
tion arose as to the disposition of the pro- 
ceeds of the fire insurance and the opinion 
of the Attorney General was sought. Sec- 
tion 9899 of the General Code read, “The 
county commissioners of a county shall in- 
sure the buildings on the grounds of the 
county agricultural society for the benefit of 
such society,” and from this the society 
argued that the proceeds were payable to 
them. The Attorney General thought not. 
He traced the statute referred to and read 
into the law the legislative intent that the 
county commissioners were merely to ex- 
pend county funds to insure certain property 
owned by the county for the county, and the 
property owned by the society was to be in- 
sured for the society. He went on to say, 
“In all the statutes relating to a county 
agricultural society, the law seems to con- 
template that it is an independent corpora- 
tion having the usual powers of a private 
corporation . The various statutes relat- 
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ing to contributions by the county commis- 
sioners provide for the payment of funds 
to the treasurer of the society. This... 
makes it apparent that the general assembly 
has always dealt with a county agricultural 


paid into the general fund of the county.’ 
Opinion of the Ohio Attorney General, July 
30, 1946. 


THE FAVORED POSITION 


society as being separate and distinct from 
the county in which it is located, and that 
its property which can be insured with 
county funds is separate and distinct from 
that of the county ... In specific answer 
to your inquiry, it is therefore my opinion 
that where a building is burned which had 
been under the control and management of 
a county agricultural society, but located on 
a fair grounds owned by a county, the pro- 
ceeds of the fire insurance . . . should be 


The Commissioner of the Motor Vehicle 
Department was advised by the Attorney 
General that in the case of an unlicensed 
operator being convicted of driving an un- 
registered motor vehicle, the financial re- 
sponsibility law applied when he sought to 
register his vehicle, whereas the same was 
not true when a licensed operator was con- 
victed of operating an unregistered vehicle 
in the absence of statute. Opinion of the 
Wisconsin Attorney General, May 31, 1946. 


—_—. 


Tort Liability of School Districts 


“There is another reason why I think the Act [Workmen’s Compensation] 
does not apply to school districts. The reason is that, in the absence of a statute 
authorizing it, a judgment cannot be rendered against school districts for dam- 
ages resulting from personal injuries or death .” Opinion of the Arkansas 
Attorney General, July 3, 1946. 


No Substitute for Notice of Claim 


Where a pedestrian broke his leg by falling through a weakened sidewalk, 
and the village recorder took him to the hospital, and the village officers directed 
the attendance of a doctor, but said pedestrian failed to file a notice of claim for 
damages, as required by statute, no suit for damages may be maintained against 
the village, on the theory that, “the action taken by the village officers was not 
sufficient to be construed by a court as constituting a waiver or an estoppel of 
the necessity of giving notice.” Opinion of the Minnesota Attorney General, July 
15, 1946. 


Paid-up Policy Not Necessary 


There is no law requiring insurance companies to issue a paid-up policy 


when the total premiums paid equal the face value of the policy. Kentucky 
Revised Statutes 297.131, is particularly interested in protecting the policyholder 
against forfeiture for non-payment of premiums under such circumstances. 
Opinion of the Kentucky Attorney General, August 13, 1946. 
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What the Courts 
Are Doing 


MAIL ORDER INSURANCE 


To anticipate what the courts will do on 
the basis of past performance is dangerous 
business, especially in these times of chang- 
ing precepts; and it is especially so when 
such court action would involve the con- 
struction of a federal insurance statute. The 
insurance business has long been a sufferer 
in the matter of regulatory legislative action: 
some of it has been brought about by abuses 
within the industry; some of it by zealous 
state officials seeking more control over the 
insurance industry. Certain segments of the 
industry through their own organizations 
have sought to anticipate abuses and to cor- 
rect them by the suggestion of remedial 
legislation. Likewise, the state officials are 
also alert to those situations which are con- 
ducted on the borders of their jurisdiction 
under the white tent of interstate commerce. 

In the Congress, which recently adjourned, 
two bills asking for federal regulation of in- 
surance business conducted under the white 
tent, died aborning. (H. R. 38 and S. 606.) 

“Be it enacted by the Senate and House of 
Representatives of the United States of Amer- 
ica in Congress assembled, That no person, 
partnership, corporation or association shall 
use the mails for the purpose of soliciting, 
selling, or collecting premiums on insurance 
of any kind, or in any way carrying on the 
business of insurance in any State unless 
such person, partnership, corporation, or 
association shall have complied with the 
laws of such State relating to the business of 
insurance, and shall have been authorized by 
the appropriate authorities of such State to 
engage in such business therein.” 


Objections to These Companies 


The grounds for the condemnation of such 
companies are several. It is contended that 
such companies are guilty of misleading ad- 
vertising, general misrepresentation, fraud, 
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WHAT THE COURTS ARE 


and failure to pay claims, and as such are a 
public menace and require federal regulation 
rather than state, because of the interstate 
character of their operations. 


Professor Ralph H. Blanchard of Colum- 
bia University recently made a survey which 
at least is an answer to the accusation that 
such companies failed to pay claims. It was 
published in Bulletin #3 of the Social Secu- 
rity Board. He found that such carriers have 
a loss ratio of sixty-nine per cent to earned 
premiums on commercial business, whereas 
the stock company and the mutual company 
policyholders enjoy returns of forty per cent 
and fifty-one per cent, respectively, on their 
premium dollar. 


Report of the Accident and 
Health Underwriters’ Conference 


The Accident and Health Underwriters’ 
Conference resolved other questions rather 
satisfactorily to such carriers when they 
contacted the Insurance Departments of 
the various states with special reference to 
the number and types of complaints filed 
with each department. They reported: 


(1) Out of 1,314,495 claims filed, com- 
plaints were made to some insurance com- 
missioners in only .12 of one per cent thereof. 
In other words, there were only twelve com- 
plaints for each 10,000 claims. 

(2) Of these complaints seventeen per 
cent were the result of misrepresentation by 
an agent. Only five per cent resulted from 
misleading advertising; 3.25 per cent were 
based on limited policy losses. 


(3) “94.25% [of the complaints] were on 
policies [of companies licensed] in the state. 
This upsets the theory of many, who have 
alleged in the past that most complaints 
made to Insurance Departments were on 
policies issued by unlicensed companies.” 


(4) Of those complaints filed, the insur- 
ance commissioners induced the companies 
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to adjust satisfactorily in ninety-three per 
cent of the cases, thus leaving only seven 
per cent of the .12 of one per cent with which 
the insurance commissioners were dissatis- 
fied, and in that category only two per cent 
resulted in litigation. 


The conclusions from these findings would 
seem quite obvious. In the first place, Pro- 
fessor Blanchard’s findings, while not nega- 
tiving fraud, would at least indicate that the 
“mail order” companies were paying out a 
sizable amount in claims. In dealing with any 
large industry one is bound to run up against 
certain evil practices, and certainly the skirts 
of the insurance industry are not entirely 
clean, as can be seen from the disclosures of 
the S. E. U. A. case. It would not seem, 
however, that such evils are the peculiar 
property of a branch or group in the indus- 
try. The mathematical findings of the Health 
and Accident Underwriters’ Conference do 
not support a thesis that because a company 
sells by mail or without agents, it is guilty 
of misrepresentation, or practices fraud in 
the settlement of claims. Such practices 
should be eradicated wherever they are 
found regardless of the manner in which the 
guilty party does business. 


Other Defenses 


Besides these disclosures which are the 
arguments of the so-called “unauthorized” 
companies, what other defenses are set up 
against their accusers? It is pointed out that 
there is seemingly no necessity, where a 
company is authorized by a state to do busi- 
ness, for doing business only with the citizens 
of its own state; that a sale through the mail 
is no more legal or illegal in this way than 
through an agent in another state; that regu- 
lation by one state is better than subjection 
to the diverse and conflicting supervision of 
forty-eight separate states. 

Subscription to these arguments may, for 
the most part, be made on the basis of com- 
mon sense. However, the last point is a bit 
dangerous in the face of threatened federal 
control of the insurance business. Could not 
one say that “single or federal regulation is 
better than subjection to the diverse and con- 
flicting supervision of forty-eight states” ? 


The Question of Regulation 


“Insurance is commerce,” said the United 
States Supreme Court, in the Southeastern 


. 


TU 
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Underwriters case (5 CCH Fire and Casualty 
Cases 194). Shortly after this momentous 
decision, Congress, either because it did not 
wish to take over control of the insurance 
business, or because it wished to have the 
insurance business reorganize itself, passed 
Public Law 15, which provided, in part, 
“That after January 1, 1948 ... the Sherman 
Act the Clayton Act the Federal 
Trade Commission Act as amended shall be 
applicable to the business of insurance to 
the extent that such business is not regulated 
by state law.” The problem of the “unau- 
thorized” companies would seem to be just a 
little different from that of other types oi 
carriers under this enactment. They have 
little to fear from the Sherman Act or the 
Clayton Act because they occupy the rather 
singular position in that there is no general 
agreement among such companies as to writ- 
ing accident and health insurance and fixing 
rates. For the most part, they operate inde- 
pendently of one another and engage in no 
combinations. It may be said that they come 
within the purview of the Federal Trade 
Commission Act as a business “not regulated 
by state law,” if they are engaged in “unfair 
methods of competition in commerce.” 

What is “regulation” as set out in Public 
Law 15? Is it merely an authority prescrib- 
ing conditions of solvency for the protection 
of the public, under which the company will 
be allowed to operate within a state? Or is 
it an authority to which the company is sub- 
jected, that, as well as fixing conditions of 
solvency, prescribes rates, commissions, etc.? 
Judging from the statement of the Judiciary 
Committee before whom Public Law 15 
came, the latter should be laid aside, for 
“Nothing in this bill is to be construed as 
indicating it to be the intent or desire of 
Congress to require or encourage the several 
states to enact legislation that would make 
it compulsory for any insurance company to 
become a member of rating bureaus or 
charge uniform rates. It is the opinion of 
Congress that competitive rates on a sound 
financial basis are in the public interest.” 
Minimum regulation would seem to be the 
rule; and in such states these activities 
would seem to be without the jurisdiction of 
the Federal Trade Commission Act. 

The states have, of course, passed the 
question of doing business on to their own 
courts. These have determined that such 
conduct of business does not constitute doing 
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business in states outside the domicile, for 
the sake of conferring personal jurisdiction 
upon the statutory designee, whether it be 
the Secretary of State or the Superintendent 
of Insurance.—Benn v. Minnesota Com- 
mercial Men’s Association, 261 U. S. 140 
(1923): Rausch v. Commercial Travelers’ 
Mutual Accident Association of America, 38 
Fed. (2d) 766 (1930); Oliver v. Iowa State 
Traveling Men’s Association, 76 Fed. (2d) 963 
(1935). From the denial of the fact that 
such organizations were doing business with- 
in a state, comes the sequitur that the con- 
duct of these companies was lawful. 

Thus, it would seem that the true worth, 
desirability and reputability of a carrier 
would depend not upon whether it uses 
agents, advertising material and the mail as 
the means of dispensing its product, or 
whether it is licensed to do business in one 


or more states. The true test is whether it 
conducts its business in an ethical fashion, 
subject to the guiding principle laid down 
by custom and statutory regulations in the 
public interest. It will be interesting to see 
whether the state legislatures view mail 
order insurance activities as illegal, “unau- 
thorized,” and reprehensible, and so deserv- 
ing of more regulation; and, further, whether, 
after January 1, 1948, the Federal Trade 
Commission will believe them inadequately 
regulated by state law, and so violating fair 
methods of competition as to require inter- 
vention. The courts have had little to say, 
and consequently have shed little light, con- 
cerning such insurance, other than to offer 
a silent approval when they denied that a 
carrier was doing business in a state when 
one of its citizens purchased insurance by 
mail from an out-of-the-state insurance com- 
pany. 
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a Iowa, at any rate, is one state that is showing a favorable trend in fire insur- 
will ance. The Fire Marshall has displayed figures showing that, even though there 
— were 1,055 fires in the first five months, the losses were some $500,000 below the 
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as Monopolistic State Fund Automobile Insurance Fails in Oregon 

al Certain prominent Portland citizens had sponsored a State Fund monopolis- 
ie tic form of automobile insurance coverage for Oregon, but failed to procure 
pe sufficient signatures to place the question on the ballot and thus before the public 
ne at the general elections in November. 
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the Department of Revenue Is Agent for Service of Process 

ties 


It is the Kentucky law that the Department of Revenue is the statutory 
designee as the agent to be appointed for the service of process in the case of a 
non-resident unlicensed insurance carrier. Opinion of the Kentucky Attorney Gen- 
the eral, August 12, 1946. 
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A MATTER OF OPINION 
(CALIFORNIA) 


e Daughter backs car over mother 
Parking lot owner’s liability 
Admissibility of evidence of custom 


“T left the key in the car. Will you park 
it for me?” plaintiff's daughter asked de- 


fendant parking lot owner. She then handed 
him part of the fee and asked her mother if 
she had the balance of the amount. Just 
then another automobile drove onto the lot, 
and defendant asked the daughter to park 
the car herself. The daughter protested 
that she and her mother were in a hurry, 
but plaintiff did not see her daughter after 
that and did not know that she was going 


Auonenunncnenneetnnagvancngevazgvaveeesenccvaearaoaregonazocetn tea atarensagcavaeaevegccssgvatsaeesescoisenssnennsaevaeesnavnanvasacasvasonyagovsseuenseucoracusstvesvenensanvavsgvecsncasseeasvenvsvenvevanvvenavennecasiceeagqveane oti tit 


PAGE 652 


ILJ—SEPTEMBER, 1946 





wudnt 


age 


660 
661 


662 


uve 


ided 
er if 
Just 
lot, 
park 
sted 
Irry, 
after 
oing 


innnunntnnitt 


946 


wuunnniintt TUOMALA MSE LOLCUDOLOoL 


to park the car. While looking in her purse 
for the balance of the fee, plaintiff was struck 
by the car, which her daughter was backing 
slowly. Plaintiff offered to prove that there 
was a prevailing custom of care and conduct 
followed by parking lot operators of not per- 
mitting customers to park their cars and 
that this custom was followed for the safety 
of the customers because attendants did not 
know how skillfully or carefully a driver 
would park his vehicle. An objection to the 
offer of proof was sustained, and plaintiff 
argued that the refusal to permit the intro- 
duction of this evidence constituted error. 


Thought the Court: “Obviously, what con- 
stitutes the best method of parking automo- 
biles in a parking lot is simply a matter of 
opinion, and one parking lot owner is not 
bound by the opinions of others in that re- 
gard. Indeed, some automobile owners might 
advocate the owner’s privilege to park the 
car as the best and safest method. Hence, 
so-called ‘custom’ was evidence of 
neither negligence nor diligence.” The ob- 
jection was properly sustained. The court 
also found no merit in the contention that 
defendant’s directions to plaintiff's daughter 
to park the car herself created an agency 
relationship. Judgment for defendant was 
affirmed.—Heath v. Keyser. California Dis- 
trict Court of Appeal, Second District, Divi- 
sion One. June 12, 1946. 25 CCH AUTOMOBILE 
Cases 811, 

Samuel P. Young, for Appellant. 


Jennings & Belcher, Louis E. Kearney, for 
Respondent. 


BURNING BUS AT LOOSE 


(GEORGIA) 
@ Gasoline spilled in filling tank 
Bus rolls into stationary vehicle 
Bus company’s failure to scotch 





It was ten o’clock at night, and the bus 
rolled into defendant coach company’s place 
of business to be filled with gasoline and to 
be serviced by defendant for further use in 
hauling passengers. Thus charged the peti- 
tion: “Defendant, through its agents or em- 
ployees, overfilled the gas tank of the bus 

and permitted the overflowed gaso- 
line to catch fire, thereby causing the bus 
to burn, and while the bus was a blaze of 
fire, defendant’s employees pushed the bus 


out of their place of business and down the 
main street, and the bus was either pushed 
or ran into plaintiff’s automobile.” Defend- 
ant’s shop foreman testified that the neck of 
the gas tank comes down through the back 
of the bus and forms a joint in the neck. 
This joint was loose, and some of the gas 
ran into the bus. Some of the gas that was 
spilled went on the cement floor. The driver 
returned to his seat in the bus when sud- 
denly the whole back of the bus blazed up. 
The passengers got out, and the driver then 
drove the bus into the street and got out. 
The chief of the fire department stated that 
he would say that the brakes were set on 
the bus, but that there was no block under 
the wheels. If he had been successful in 
extinguishing the fire before the brake 
bands had burned, the bus would have re- 
mained in the middle of the street, but his 
men had experienced difficulty with the 
water hose, and it had taken them a little 
time to get the coupling fixed, during which 
time the fire was burning. 


The trial court awarded a nonsuit. Was 
there a question for the jury as to defend- 
ant’s negligence? The reviewing court 
thought that there was. “It does not seem 
to us that it would be proper to say as a 
matter of law that the defendant was not 
negligent in not scotching the bus. The fact 
that the agents of the city might have been 
negligent also would not relieve the defend- 
ant from liability if the jury found that the 
defendant was negligent.” Judgment of 
nonsuit was reversed.—Trash v. LaGrange 
Coach Co. Georgia Court of Appeals. July 
10, 1946. 25 CCH Automosite Cases 702. 

Wyatt & Morgan, P. T. Hipp, LaGrange, Ga., 
for Plaintiff. 


Lovejoy & Mayer, LaGrange, Ga., for De- 
fendant. 


AUTOMOBILE SOLD— 
UNEXPIRED POLICY 


(NEW HAMPSHIRE) 
@ Insurer’s liability 


“Not owned in whole or part by in- 
sured” 





Is an insurance company liable under a 
motor vehicle policy which provides addi- 
tional coverage to the insured for liability 
“due to the operation of any motor vehicle 
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not owned in whole or in part by 
such insured” for the insured’s negligent op- 
eration of car not owned by him after he has 
sold the automobile upon which the policy 
had been issued, but before the policy ex- 
pired? Other language in the policy at- 
tempted to limit the coverage to the périod 
during which the insured was the owner of 
the described automobile. The insurance 
company brought a declaratory judgment 
action to determine its liability under the 
policy. The msured contended that cover- 
age was established by virtue of paragraph 
IIT of Section 16 of Chapter 122 of the Re- 
vised Laws, which is a required provision 
of every motor vehicle liability policy written 
in New Hampshire with respect to acci- 
dents occurring in the state. This para- 
graph provides that in regard to an accident 
occurring in the state, the liability of the 
insurance company shall become absolute 
upon the occurrence of such an accident, 
and that no violation of terms in the policy 
shall operate to defeat or avoid the policy 
so as to bar recovery for such an accident 
within the limits of liability. In substance, 
the position of the insured and the injured 
party was that the language of the policy 
might be used to establish coverage, but 
that none might be used to defeat or avoid 
the claim of the injured party arising during 


the term for which the policy was written 
unless the policy was cancelled by mutual 
agreement. 


“ 


Agreed the Court: The idea of 
wrongful conduct on the part of the insured 
as defeating the policy has been abandoned 
for the more general concept that no exclu- 
sions, conditions, other terms or language 
contained in the policy shall operate to de- 
feat or avoid it so as to bar recovery for 
accidents. The present policy cannot be 
avoided or defeated by terms or language 
relating to or providing for the insured’s 
ownership of the described vehicle.” Judg- 
ment was entered for the insured and the 
injured party.—Phoenix Indemnity Com- 
pany v. Conwell et al. New Hampshire Su- 
preme Court. June 27, 1946. 25 CCH 
AUTOMOBILE CASES 786. 


Hughes & Burns, Walter A. Calderwood, for 
Plaintiff. 


Frank E. Blackburn, for Defendant Conwell. 


Arthur J. Reinhart, for Defendant Administra- 
trix. 


CHILD STRUCK WHILE 
RETRIEVING POSY 


(TENNESSEE) 
© Stooping at edge of road 


Clear road 
Driver’s failure to give clearance 


“Children, wherever they go, must be 
expected to act upon childish instincts and 
impulses; and others who are charged with 
a duty of care and caution towards them, 
must calculate upon this, and take precau- 
tion accordingly.” So admonished the 
Court. Defendant had been driving along 
the Chattanooga-Dayton Pike at eleven 
o'clock in the morning. He was headed 
north on his, or the east, side of the road. 
Approaching him, walking south along the 
east side of the road, was a group of chil- 
dren. The road was straight, and there was 
no other car at or near this point. One 
little boy, six and one-half years of age, 
was standing on the shoulder of the road, 
but stooped over to pick up a flower on the 
edge of the road when he was struck by 
defendant’s car. Defendant had passed sev 
eral members of the group who were strung 
out along the highway, but he did not ob- 
serve the little boy. To the contrary, he 
thought he had struck a little girl who was 
walking in front of the boy. Defendant 
claimed his right wheels were about three 
feet from the eastern edge of the concrete. 
The road was twenty feet in width. De- 
fendant was asked, “You had the whole 
twenty feet of concrete highway to drive in, 
no trafic was coming, meeting you, yet 
you drove within two or three feet of the 
child walking?” He replied, “How did I 
know any car was not passing me?” When 
asked if he could have pulled across to the 
center of the road to avoid the child, he 
admitted that he could have done so. 


Reasoned the Court: “It is difficult for us 
to understand why anyone with normal 
mentality would be so unwilling or reluct- 
ant to give more clearance to children ob- 
served on or near the edge of the highway. 
His excuse that he did not want to veer 
across the left of the center line for fear he 
would violate the law is not convincing. It 
seems to us that the jury could have well 
concluded it was by reason of his inatten 
tion and failure to exercise due care and 
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caution in the operation of his car which 
was the prime and proximate cause of the 
accident in question.” Judgments for the 
boy and his father were affirmed.—Beach 
y. Frederick. Tennessee Court of Appeals, 
Eastern Division. Filed July 31, 1946. 25 
CCH AvuTOMOBILE CAsEs 829. 

Clifford Curry, for Plaintiff in Error. 

H. W. Schoolfield, for Defendant in Error. 


CRASHING THROUGH BARRICADE 


(NORTH DAKOTA) 
@ Decayed condition 
Municipality’s liability 


The decedent’s body was discovered dead 
at the wheel of his car, early in the morning, 
at the bottom of a coal pit. The pit was 
used by the city and was located directly 
off the end of the street along which the 
decedent was traveling to work when his 
car crashed a delapidated barricade adja- 
cent to the pit. In a suit against the city 
to recover for the wrongful death of her 
decedent, plaintiff alleged negligence on the 
part of defendant in permitting the barri- 
cade to become delapidated and in maintain- 
ing the coal pit without proper protection. 
There were no eyewitnesses to the accident, 
but the position of the car, the condition 
of the machine, and the physical condition 
of the decedent enabled the court to draw 
conclusions as to the nature of the accident. 
The lower court dismissed the action on 
the basis of lack of evidence. 


Disagreed the upper court: “The dismis- 
sal was not justified on the theory of lack 
of proof of negligence on the part of the 
defendants or of contributory negligence on 
the part of the deceased. It is only when 
but one conclusion can be reached from the 
evidence that these become matters of law. 
In the case at bar no such finality is pre- 
sented. The questions of the negligence 
of the city over a long lapse of time in 
permitting this barrier to become and re- 
main impaired, its efficacy, the duty of the 
other defendants with reference thereto and 
their neglect of duty, have sufficient sup- 
port in the evidence presented to require 
submission to the jury.” With reference 
to the objection, that no evidence showed 
the deceased was killed in an accident, the 
court noted that pieces of the car were dis- 


covered in the pit, and car tracks through 
some dust were shown ending at or near 
the car. The fender was smashed in, the 
steering case caved in, the radiator dam- 
aged, and the lights broken. The deceased 
was found lying partly out of the left car 
door, his right foot caught around the steer- 
ing part of the wheel. “In the light of com- 
mon knowledge and reasonable deductions 
from proven conditions, it was for the jury 
to determine whether the evidence presented 
showed the defendant to be killed in an acci- 
dent. Clearly reasonable men could conclude 
from the evidence submitted that the de- 
ceased came to his death by driving over the 
embankment into the pit. It was the duty of 
the court to submit this question to the 
jury. . . . With evidence presented justify- 
ing the allegation of negligence on the 
part of the defendants, with contributory 
negligence not established as a matter of 
law, and with the record such that a jury 
could conclude an accident had taken place 
and the decedent killed therein, it was error 
for the trial court to dismiss plaintiff’s ac- 
tion at the close of her case.” Judgment 
for defendant was reversed.—Trihub vy. City 
of Minot et al. North Dakota Supreme 
Court. July 31, 1946. 13 CCH AutomosiLe 
CAsEs 821. 

Paul Campbell, C. A. Waldron, for Plaintiff, 
Appellant. 


R. H. Bosard, L. J. Palda, B. H. Bradford, 
for Detendants, Respondents. 


DELIVERY TRUCK 
BLOCKS SIDEWALK 





(RHODE ISLAND) 
@ Ordinance violated 
Child forced into street 
Struck by oncomer 


Defendant’s truck was parked almost at 
a right angle to the west curb of the street 
with its rear wheels on the sidewalk and 
a pipe or chute extending from the rear of 
the truck to a form for a cement wall be- 
ing built along the front of the premises 
on that street. The truck driver was en- 
gaged in delivering “redi-mixed” cement 
through the chute to the form. The side- 
walk at that point was thus blocked to 
travel, making it necessary for pedestrians 
using the west sidewalk to enter the street 
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and pass around the front of the truck, 
which occupied all but fifteen feet of the 
twenty-six foot wide street. Two vehicles 
moving in opposite directions could not 
have passed each other at the time of the 
accident because of a coal truck which 
was parked parallel to the east curb about 
fifteen feet south of defendant’s truck. 

Plaintiff's eight-year-old boy had been 
standing on the west sidewalk a short dis- 
tance south of defendant’s truck, watching 
the cement being delivered through the 
chute. The child was seen taking a few 
steps into the street facing south before 
he was struck by an oncoming motorist. 
A city ordinance prohibited parking in 
certain streets and in a certain manner 
without first obtaining a permit. Defend- 
ant had failed to obtain such a _ permit. 
What effect did defendant’s conduct in 
parking his truck have on his civil liability. 
Ruled the Court: “By the force of the 
ordinance itself it had none, and could have 
none, because municipalities have no power 
to attach civil liability to the violation of 
their ordinances, unless they are expressly 
empowered so to do by the legislature.” 
Although violation of an ordinance is ad- 
missible as evidence of negligence, the vio- 
lation is not of itself proof of negligence. 
There was no evidence that defendant was 
unlawfully using the highway to unload the 
cement into the form. “Temporary, reason- 
able and necessary obstructions of a public 
highway ... are not invasions of the public 
easement of travel, and a reasonable neces- 
sity is sufficient. . . . Ordinarily, whether 
defendant was temporarily making a reason- 
able and necessary use of the sidewalk is 
a question of fact and is to be determined 
in the light of the circumstances of each 
case. But in the facts and circumstances 
in the case at bar, we are of the opinion 
that there is no evidence upon which the 
jury could reasonably have found that 
the defendant was guilty of making an 
unreasonable and unnecessary use of the 
sidewalk.” The trial court erred in deny- 
ing defendant’s motion for a directed ver- 
dict.—Brey et al. v. Rosenfeld, d. b. a. 
Rosenfeld Washed Sand & Stone Company. 
Rhode Island Supreme Court. July 2, 1946. 
25 CCH Avurtomostite CAses 746. 

Edward F. Dwyer, Woonsocket, 
Plaintiffs. 


Francis V. Reynolds, John P. Cooney, Jr., 
Providence, R. I., for Defendant. 
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DRIVER WAVES TO FRIEND 
JUST PRIOR TO CRASH 
(LOUISIANA) 
© Opposing vehicle “whipping” from 
behind parked cars 
Excessive speed of opposer 
Contributory negligence 


Plaintiff turned into Wheelis Street and 
seeing a friend in his yard waved gaily to 
him and asked him how he liked her car. 
She was driving west on Wheelis on her 
right hand side of the street at a speed not 
more than 25 miles per hour. After waving 
to her friend, she traveled but 150 feet 
when she collided with defendant, who was 
headed west on Wheelis at a rapid rate of 
speed, probably 50 to 60 miles per hour. 
In an effort to stop when he saw the peril, 
he skidded his wheels a distance from 28 
to 45 feet, and he had not completely 
stopped when the cars collided. At the point 
of the collision two automobiles were parked 
on the south of Wheelis, one headed east 
and the other headed west. The paved por- 
tion of the street was 18 feet wide, and the 
testimony was in dispute as to how much 
of this space was occupied by the two 
parked vehicles. According to plaintiff, she 
was not aware of the presence of defend- 
ant’s automobile until he “whipped” around 
the two parked cars and applied his brakes. 
The trial judge sustained the defense that 
plaintiff was guilty of contributory negli- 
gence barring her recovery and dismissed 
her suit. On appeal, his action was affirmed, 
the court stating: “We fail to see any rea- 
son for plaintiff not to have seen defendant's 
automobile long before it came up to the 
parked automobiles. In fact there is no 
reason except that she was not looking. She 
explains her failure to see the defendant's 
automobile by saying that she never pays 
any attention to automobiles on the street 
as long as they are on their right side of 
the road. But defendant’s automobile was 
not altogether on its right side of the road.” 


On rehearing, the court completely re- 
versed its prior ruling that plaintiff was 
guilty of such contributory negligence as 
to bar her recovery. “We have now con- 
cluded that she was guilty of no negligence 
that contributed to the happening of the 
accident. .. . All the evidence is to the effect 
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that the two cars parked on the south side 
of the street extended at most not over four 
feet onto the blacktop part of the street, 
which is 18 feet wide. This left clearance 
of 14 feet, at least. . . . Taking the evidence 
of the width of the automobiles to be six 
feet, this would leave eight or nine feet 
of space between her car and the parked 
cars on the street, and if defendant had 
been driving at a moderate rate of speed, 
he would have had no difficulty in passing 
through this space without causing any ac- 
cident.” We are now convinced that the 
excessive rate of speed at which defendant 
was driving was the proximate cause of the 
collision. We held in our original opinion 
that plaintiff was not keeping a proper look- 
out because of some of her testimony, es- 
pecially that to the effect that she was not 
paying any attention to defendant’s car as 
it approached from the west. Further study 
of her testimony convinces us that we were 
wrong. What she said was that she was 
not paying attention to it until it came from 
behind the parked cars, and she then saw 
that at the rate of speed defendant was 
traveling, there was danger, and she im- 
mediately applied her brakes.” Further- 
more, she was 150 feet from the scene of 
the accident when she waved at her friend. 
The court thought this incident was insuffi- 
cient to convict her of negligence, and 
judgment for defendant was reversed.— 
Howze v. Hollandsworth. Louisiana Court 
of Appeal, Second Circuit. November 29, 
1945. Opinion on rehearing, April 24, 1946. 
Rehearing denied, May 27, 1946. 25 CCH 
AUTOMOBILE CASES 864. 


An interesting point was raised in a com- 
panion action by the father. The opinion 
was rendered at the same time as the or- 
iginal opinion of the court in the action of 
the daughter against defendant, in which the 
daughter was held guilty of contributory 
negligence barring her recovery. On ap- 
peal, this court held that because she was 
negligent, it did not follow that her father 
could not recover for the damage to his 
car. It was not negligence for him to loan 
his automobile to his twenty-six-year-old 
daughter, who apparently was competent to 
drive it. There was no question of defend- 
ant’s negligence, and furthermore, conced- 
ing that the combined negligence of the 
daughter and defendant caused the damage 
to his automobile, it was optional with him 


to sue only defendant. Judgment denying 
his recovery was reversed.—Brady v. Hol- 
landsworth. Louisiana Court of Appeal, 
Second Circuit. November 29, 1945. Re- 
hearing denied, January 7, 1946. 25 CCH 
AUTOMOBILE CASEs 868, 

Dhu Thompson, Monroe, La., for Plaintiff, 
Appellant. 


Hudson, Potts, Bernstein & Snellings, Monroe, 
La., for Defendant, Appellee. 


DUTY TO AVOID COLLISIONS 
IS RECIPROCAL 


(ALABAMA) 


e Right of way driver spots car on side 
road 


Intersector fails to yield 
Contributory negligence 


As plaintiff was proceeding along a main 
highway, he observed defendant’s car about 
200 yards ahead preparing to enter the high- 
way from a side road. In the words of the 
witness McGatha: “I was present at the 
time of the accident between Dr. Gramling 
and Carl Davis. I was riding in the car 
with Dr. Gramling. ... When I first saw 
the defendant Davis, he was turning, just 
ready to come up into the road. This was 
at a point a short distance beyond Ben 
Brook’s home where a road leading from a 
little tenant house out in the field comes out 
into the Centre-Terrapin Creek Road. We 
were about 200 yards from Mr. Davis when 
I first saw him. Dr. Gramling was driving 
at this time about 35 miles an hour. When 
we saw the Davis car down there, it was 
stopped, and Dr. Gramling said to me 
‘reckon he is going to come up, or wait until 
we pass?’ I said ‘Guess he will wait.’ and 
we drove on... I did not notice whether 
Dr. Gramling put his foot on the brakes or 
not. He did not blow his horn.” 


Appealing from a judgment for defendant, 
plaintiff contended that defendant violated 
a section of the Code which requires that the 
driver of a vehicle entering a public highway 
from a private road or drive yield the right 
of way to. all vehicles’ approaching on the 
highway. “It does not necessarily follow,” 
said the Court, “that because a traveler has 
the right of way over a highway, he is there- 
by relieved of a duty to exercise due care 
not to injure the other traveler who is not 
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so preferred. .. . ‘The duty of due care to 
avoid collisions remains reciprocal, and the 
driver of each vehicle may, within reason- 
able limits, rely upon the discharge of his 
duty by the other—including, among other 
things, the reasonable observance of those 
municipal regulations with respect to speed 
and position, which are designed not only 
to facilitate traffic and travel, but also to 
make it safe for the public as far as is 
humanly possible.” The lower court did 
not err in presenting the factual issues to the 
jury, including that of contributory negli- 
gence, and judgment for defendant was 
affirmed.—Gramling v. Davis. Alabama Court 
of Appeals. March 19, 1946. 25 CCH 
AUTOMOBILE CAsEs 860. 


Reed & Reed, Centre, Ala., for Appellant. 
Irby A. Keener, Centre, Ala., for Appellee. 


EXCEPTION TO OMNIBUS 
COVERAGE 


(ILLINOIS) 
@ Permissive users covered 
“Automobile repair shop, 
service station” exception 
Employee taking vehicle to home for 
repair 


garage, 


After recovering a judgment against the 
permissive user of the insured automobile, 
the administratrix brought a garnishment 
proceeding against the insurance company 
to recover the amount of the judgment. Pal- 
lasch was the manager of the Kruse service 
station where Ezell kept his automobile. 
The insured was granted parking facilities 
at the service station without charge under 
an arrangement with the service station to 
purchase all of his gasoline and oil there. 
The insured purchased a battery from the 
service station, and it was not working 
satisfactorily. The insured’s wife requested 
the manager of the service station to get 
the car fixed. That evening Pallasch drove 
the automobile to a private garage location 
in the rear of his home, where he and an- 
other employee of the service station spent 
about two hours in locating a short circuit 
which had caused the battery trouble. On 
the following morning while Pallasch was 
driving the automobile back to the service 
station, the collision occurred which re- 
sulted in the death of the administratrix’s 
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decedent. The policy issued to the insured 
extended additional coverage to other per- 
sons using the car with the insured’s per- 
mission. It also contained a limitation which 
excluded from coverage “any person or 
organization or to any agent or employee 
thereof operating an automobile repair shop, 
public garage, sales agency, service station. 
or public parking place with respect to any 
accident arising out of the operation there- 
of.” The trial court entered judgment for 
the insurance company notwithstanding the 
verdict in favor of plaintiff. 

Was Pallasch within the exception to the 
omnibus coverage? Defendant argued that 
the permission clause of the policy did not 
apply to Pallasch, since he was an em- 
ployee of the service station. The record 
disclosed that Pallasch had received per- 
mission from the insured to drive his car 
for the purpose of making repairs. The 
repairs were made by Pallasch after his 
regular working hours without the knowl- 
edge or consent of his employer. The sign 
at the service station stated that no repairs 
were made there, and Pallasch had been 
instructed by his employer not to make any. 
Moreover, Pallasch did not operate an auto- 
bile repair shop in the garage on the rear 
of the premises in which he resided. In 
view of this evidence, the court was unable 
to understand the theory upon which the 
trial court entered judgment for defendant 
n. o. v., and judgment for defendant was 
reversed. Inasmuch as defendant also filed 
a written motion for a new trial, which 
motion was undisposed of, the cause was 
remanded to the trial court to rule upon 
said motion.—Pallasch, etc. v. United States 
Fidelity and Guaranty Company. Illinois 
Appellate Court, First District. June 26, 
1946. Released August 19, 1946. 25 CCH 
AUTOMOBILE CASEs 862. 


Moody & Schultz, for Appellant. 
Burt O. Crowe, for Appellee. 


FAULTY BRAKES ON 
RENTED TRUCK 


(TENNESSEE) 
© Lessor’s liability 
Lessee’s employee injured 
Contractual limitation 


Finding himself in the predicament where 


neither the foot nor emergency brake 
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worked, and nothing could be done to check 
the speed of the truck, plaintiff ran the truck 
into a bank of dirt, receiving the injuries 
for which he sought recovery from the 
lessor of the truck. The truck had been 
rented by plaintiff’s employer from defend- 
ant. After the collision defendant’s me- 
chanics went to the scene of the wreck and 
attributed the lack of brakes to a broken 
bearing in one of the rear wheels. They 
testified that they inspected the truck prior 
to its renting and that no defect was dis- 
covered in the bearing. To counter this 
explanation plaintiff offered expert testi- 
mony showing that a break of this kind 
would not happen suddenly under the con- 
ditions in which the truck was being used; 
that an old break would cause a rattle and 
considerable noise; and that even if the 
bearing was broken, the emergency brake 
should hold, if it was in good condition. 
Under the lease contract, it was agreed 
that the lessee would assume all damages 
for personal injuries to himself or the occu- 
pants of the vehicle. 

Were the terms of this contract binding 
on plaintiff? The court answered in the 
negative. Plaintiff signed the contract when 
it was tendered to him, but he did not read 
it and did not have any idea that he, indi- 
vidually, was entering into a contract. He 
was merely sent for the truck. “Before a 
contract of this character should be held 
binding on an individual, the parties must 
stand on a footing of apparent equality, 
namely, the lessor or signor of the contract 
must be getting the leased article for some 
use of his own.” Judgment for plaintiff 
was affirmed.—The Matthews Company v. 
Floyd. Tennessee Court of Appeals, East- 
ern Division. Filed July 31, 1946. 25 CCH 
AUTOMOBILE CASES 827. 


Wood & Dietzen, Chattanooga, Tenn., for 
Plaintiff in Error. 


Charles A. Noone, Chattanooga, Tenn., for 
Defendant in Error. 


FOOTBALL AFTERMATH 


(WASHINGTON) 


© Pedestrian on wrong side struck by 
car 


Negligence per se 
Directions of police officers 


Forty-five thousand excited persons had 
just witnessed the Washington-Stanford 


auntinite 
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football game in the University of Washing- 
ton stadium. It was a fight to the finish, 
and virtually every spectator remained until 
the final gun. Confusion marked the dis- 
persal of the crowd. Plaintiff's car was 
parked on Montlake Boulevard, which lies 
just east of the stadium. Montlake Boule- 
vard, 140 feet wide, is one of Seattle’s major 
north and south traffic arteries. The paving 
is forty feet in width and carries two lanes 
of traffic in each direction. There are no 
paved sidewalks, but the portion of the 
way to the east of the paving is 60 feet 
wide and suitable for pedestrian traffic, 
while that to the west is 50 feet in width 
and is likewise suitable. Plaintiff’s car was 
parked on the opposite side of the boule- 
vard and to the north of the stadium en- 
trance. The unpaved portions of the way 
were blocked by cars parked three deep. 
As a result, the northbound crowd was 
compelled to walk in the outer northbound 
lane of paving, which was the lane nearest 
the east boundary of the paved portion. 
According to plaintiff, they were so directed 
by the police officers on duty. Defendant, 
who had also attended the game, was driv- 
ing north on the boulevard between ten and 
fifteen miles per hour, his horn sounding 
continually, when he struck and knocked 
plaintiff to the ground. He was questioned 
by police officers for about ten minutes and 
then allowed to proceed upon his way. The 
evidence was not clear as to the number of 
vehicles in the street at the time of the 
accident. Plaintiff related that there were 
none, while one of his witnesses placed the 
number at 20 to 100, strung out for 1,600 
feet along the boulevard. At any rate, the 
court thought that the jury was justified in 
believing that the traffic was predominantly 
foot traffic and that there were few if any 
cars on the road. Defendant’s negligence 
was admitted. Trial resulted in verdict for 
plaintiff, and thereafter the court denied 
defendant’s motion for judgment n. o. v., 
but by a general order granted a new trial. 
Both parties appealed. 


The sole question raised by the assign- 
ments of error was whether plaintiff was 
guilty of negligence per se so that it was 
improper for the court to submit the case 
to the jury. By statute, pedestrians on any 
highway where no sidewalk is provided are 
required to proceed on the left-hand side. 
The burden was upon plaintiff to come 
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forward with evidence of excusatory cir- 
cumstances to justify his violation of the 
statute. The court thought that reasonable 
minds might differ as to the sufficiency of 
the circumstances to excuse the violation 
of the statute, and that consequently it was 
a question of fact for the jury and not one 
of law for the court to pass upon. The 
denial of the motion for judgment n. o. v. 
was held to have been proper. However, 
the order granting the new trial was af- 
firmed. The order was a general one, and 
where the order does not disclose upon 
which of the grounds the ruling is based, 
it will not be reviewed if it was within the 
sound discretion of the court to grant the 
‘motion upon any of the grounds assigned. 
—Geri v. Bender. Washington Supreme 
Court, Department One. April 16, 1946. 
25 CCH AvutomosiLe Cases 805. 

McClure & McClure, for Appellant. 

Little, Burgunder & Smith, Tom Durham, 


Florence Mayne, for Respondent, Cross-Appel- 
lant. 


HOST'S AGENT ACCELERATES 
SPEED ON WET ROAD 


(MONTANA) 


e@ Guest passenger thrown through door 
Doctor’s testimony 
Propriety of court’s remarks 


Plaintiff, who was the chief liquor en- 
forcement officer for the State of Mon- 
tana, had purchased a ticket in the depot 
in Billings and was about to board the 
North Coast Limited to Butte when he 
met defendant, who told him that he was 
going to leave his car with one Stortz, who 
would drive it to Butte, and that plaintiff 
could ride with Stortz. Plaintiff readily 
accepted this invitation. According to plain- 
tiff, Stortz drove the car from 70 to 75 miles 
per hour; that he, plaintiff complained of 
the excessive speed, but that instead of 
slowing down the speed was increased to 
between 80 and 85 miles per hour; that 
there were wet spots on the road; that the 
car hit a wet spot, skidded around several 
times; and that the door of the car swung 
open. When the door swung open plaintiff 
was thrown from the car into a borrow 
pit. The car followed and ran over him. 
Defendant complained of a remark made 
by the court during the examination of 


Dr. Preston, a witness called by defendant. 
During his examination it was sought to 
show that plaintiff had made a statement 
to him during the course of his treatment 
of plaintiff as his patient. The statement 
did not involve any privileged communi- 
cation or information within the established 
rules. At the conclusion of the doctor’s 
testimony, the court stated: “Personally, I 
don’t want to make any remarks, but a 
doctor should never take the stand like this 
unless he asked a patient’s consent, no 
more than a priest if he was called in and 
asked about a man’s confession.” Defend- 
ant contended that the remark was of such 
a character that its effect upon the minds 
of the jurors could not be removed by an 
instruction to disregard it. 

“We do not so regard the remark,” said 
the Court. “‘Assuming, however, that 
counsel made the remarks attributed to 
him, a proper admonition to the jury to 
disregard them ought to have been suf- 
ficient. So long as the jury system is in 
vogue, courts must assume that jurors pos- 
sess sufficient intelligence and force of char- 
acter to discharge their duty when properly 
directed’.” In this instance, the jury had 
been instructed that any remarks of the 
court made during the course of the trial 
were not binding upon the jury and was 
not evidence to be considered as indicating 
an opinion of the court as to the merits 
of the evidence offered. Judgment for the 
injured guest passenger was affirmed.— 
Batchoff v. Craney. Montana Supreme 
Court. June 29, 1946. 25 CCH AutomosiLe 
Cases 792. 


John K. Claxton, Butte, Mont., for Plaintiff, 
Appellant. 

J. F. Emigh, H. D. Carmichael, Butte, Mont., 
for Defendant, Respondent. 


HOST HITS CULVERT 


(OREGON) 
e Guest passenger injured 
Steering apparatus “gives way” 





The car in which plaintiff was riding 
crashed into a concrete culvert, which ex- 
tended diagonally across the street. Seek- 
ing recovery for her injuries, plaintiff charged 
defendant with gross negligence and reck- 
less disregard in failing to have the car 
under proper control, in operating it at an 
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excessive rate of speed, in failing to keep 
a proper lookout, and in operating the car 
with a defective gear box, defective steer- 
ing wheel and defective brakes. On the 
other hand, defendant contended that the 
steering apparatus suddenly gave way, 
causing him to lose control and collide 
with the culvert on the side of the road. 
Plaintiff was unable to remember if she 
was asleep or awake at the time of the 
accident or anything else about it. There 
was evidence concerning the nature of 
plaintiff’s injuries, which she contended was 
some evidence of the violence of the impact 
and therefore some evidence of the speed 
of the car. But the court held that such 
evidence alone was insufficient to show 
negligence, much less gross negligence, in 
the matter of speed. The only other testi- 
mony on which plaintiff relied as tending 
to support the charge of undue speed was 
found in her statement concerning activities 
which occurred earlier in the morning. 
Defendant had taken plaintiff and her sister 
toa dance. On the way back from the dance 
“he wasn’t driving very slow,” but she did 
not know how fast he was driving. At that 
time she thought he was turning the corners 
too fast and told him to drive a little slower 
which, she said, he did. From that time on 
she testified that he drove all right as far 
as she could observe, and when she last 
recalled, he was driving at a normal speed 
with both hands on the steering wheel and 
looking straight ahead. The court thought 
the evidence unsubstantial to establish ex- 
cessive speed at the time of or immediately 
preceding the accident. The mere fact that 
a collision occurred was no evidence that 
defendant negligently failed to have the 
vehicle under proper control. 


Defendant had owned the car for a 
month. He was a mechanic and electrician. 
He testified that about two weeks before 
the accident the gear box under the steer- 
ing wheel had come loose and that he had 
taken a wrench and tightened it. There- 
after he had no more trouble with it. A 
lew weeks before the accident he also no- 
ticed on two different occasions that the 
brakes would pull to the left a little when 
he was stopping. This was the same char- 
acter of pull as at the time of the accident, 
only the latter was much more severe. 
Concluded the Court: “It will not enrich 
the jurisprudence of this state to quote 
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again from the decisions concerning gross 
negligence or reckless disregard. Under 
the decisions it is clear that there was no 
substantial evidence of either in this case, 
and the court properly directed a verdict 
for defendant and entered judgment there- 
on.”—Navarra v. Jones. Oregon Supreme 
Court. June 4, 1946. 25 CCH AvuToMoBILE 
Cases 596. 


Milton R. Klepper, J. Robert Patterson, Port- 
land, Ore., for Appellant. 


Hugh L. Biggs, Hart, Spencer, McCulloch & 
Rockwood, Portland, Ore., for Respondent. 


INSURER CLAIMS CONTRIBUTION 
FROM CO-INSURER 


(OHIO) 





e Entire claim paid by one insurer 
“Other insurance” clauses construed 
Volunteer payment 


An unsuspecting motorist, who was 
changing a tire along the roadside, was 
struck and seriously injured by one Linden. 
Linden had an automobile liability policy 
with limits of $10,000 and $20,000 with 
Farm Bureau Mutual Automobile Insurance 
Company and a second automobile liability 
policy with limits of $5000 and $10,000 with 
Buckeye Union Casualty Company. Both 
policies contained an “other insurance” 
clause which provided that if the insured 
had other insurance against a loss covered 
by the policy, the company should not be 
liable under the policy for a greater propor- 
tion of such loss than the applicable limit 
of liability stated in the declarations bore 
to the total applicable limit of liability of 
all valid and collectible insurance against 
such loss. Both insurance companies inves- 
tigated the claim and negotiated for a settle- 
ment. The two companies discussed the 
co-insurance, and finally Farm Bureau ad- 
vised Buckeye that it was going to settle the 
entire liability for $4500 and hold Buckeye 
for its proportion by way of contribution 
toward the settlement made. When Buck- 
eye refused to contribute, Farm Bureau 
brought a suit in equity to compel contri- 
bution. The trial court rendered judgment 
for Farm Bureau in the sum of $1500, de- 
claring that plaintiff settled and paid in full 
all damages as a result of the loss, after 
timely notice to Buckeye, and obtained ab- 
solute and complete releases. An appeal to 
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the Court of Appeals resulted in a decree 
for Buckeye, but the case was certified to 
the Ohio Supreme Court for review. 


Declared the Court: “Under the provi- 
sions of the other insurance clauses neither 
the defendant was liable for the entire 
amount of the loss. Each was liable for its 
proportion, but no more.” One who, with 
knowledge of the facts and without legal 
liability, makes a payment of money, there- 
by becomes a volunteer, and equity will not 
aid a volunteer. Of controlling importance 
was the fact that plaintiff was not liable for 
defendant’s proportion of the loss. The de- 
cree of the Court of Appeals for defendant 
was affirmed.—Farm Bureau Mutual Auto- 
mobile Ins. Co. v. The Buckeye Union Cas- 
ualty Co. Ohio Supreme Court. July 24, 
1946. 25 CCH Avutomosire Cases 853. 


Bostwick & Bostwick, for Appellant. 
Herbert & Dombey, for Appellee. 


INSURER FAILS TO RETURN 
UNEARNED PREMIUMS 


(PENNSYLVANIA) 


e Premium paid by finance company 
Policy cancelled by insurer 


The policy issued by defendant, naming 
Tony Infantino as the insured, covered loss 
by fire, theft and collision to enumerated 
motor trucks. The agent delivered the pol- 
icy to a finance company which paid part 
of the premium to the agent. Thereafter 
the insurer cancelled the policy, but failed 
to repay the unearned premium to either 
plaintiff or his assignee, the finance com- 
pany. The insurer alleged that the policy 
was issued without the knowledge and con- 
sent of the insured and that the assignment 
was forged. “If true,” said the Court, “the 
finance company was a volunteer in its pay- 
ment to defendant, but while this would 
prevent the finance company from recover- 
ing in its own name, it could not defeat 
recovery by the legal plaintiff, Infantino.” 
In addition, plaintiff had ratified the con- 
tract of insurance and demanded the return 
of the premium. Defendant owed the re- 
turn premium to either plaintiff or the fi- 
nance company, but paid neither, though 
it admitted that the premium was paid to it. 
Judgment for plaintiff was affirmed.—In- 
fantino, t. a. Infantino Transfer Company, 


etc. v. Quaker City Fire & Marine Insur- 
ance Company. Pennsylvania Superior 
Court. Filed July 19, 1946. 25 CCH Av.- 
TOMOBILE CASEs 842. 

Anthony C. Troiano, Margiotti & Casey, Abe 


J. Goldin, 720 Grant Bldg., Pittsburgh, Pa., for 
Appellant. 


Ella Graubart, Patterson, Crawford, Arens- 
berg & Dunn, 1404 First National Bank Bldg., 
Pittsburgh, Pa., for Appellee. 


MINOR STRUCK CROSSING 
INTERSECTION 
(MAINE) 


@ Directed verdict 
Anticipation of driver’s negligence 


It was a wet, misty afternoon, and the 
traffic on the highway was very heavy as the 
minor plaintiff prepared to cross the road 
at an intersection. The cars which had 
been halted by a policeman were close to- 
gether, almost bumper to bumper. Step- 
ping between two of the stopped cars, the 
child ventured onto the other half of the 
highway. She took two or three steps, then 
seeing the defendant’s car coming, tried to 
get back into a position of safety near the 
waiting line of cars. But she was too late, 
for she was hit by the left fender of the de- 
fendant’s car. The defendant, who was 
travelling about thirty-five miles per hour, 
testified that he did not see her. The pre- 
siding justice of the lower court, on the 
defendant’s motion, directed a verdict for 
the defendant, and the plaintiff, taking ex- 
ceptions to this verdict, appealed the case. 
The reviewing court was of the opinion that 
the question of the child’s contributory neg 
ligence should have been submitted to the 
jury. In this regard, the court stated, “The 
question is whether or not on these facts 
which the jury would have been justified in 
finding, we are compelled to rule as a mat- 
ter of law that the child was contributorily 
negligent. It is well settled that a child of 
tender years is not bound to exercise the 
same degree of care as an adult but only 
that ‘degree of care which ordinarily pru- 
dent children of her age and intelligence are 
accustomed to use under like circum- 
stances.’”” Whether or not a pedestrian in 
crossing a street may be guilty of negligence 
depends in part, at least, on the extent to 
which he may rely on the fact that the 
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approaching vehicles will be lawfully and care- 
fully driven. The pedestrian is not negli- 
gent if he fails to anticipate negligence on 
the part of the driver of the car. It was the 
opinion of the court that these contentions 
were clearly issues for the jury and that the 
ruling of the presiding justice of the trial 
court in directing verdicts for the defend- 
ant was in error, Exceptions sustained.— 
Allen Ross v. Russell; Jean Ross, Pro Ami 
vy. Same. Maine Supreme Judicial Court. 
July 13, 1946. 25 CCH AutomosiLe Cases 744. 

Wilfred A. Hays, Portland, Maine, for Plain- 
tiffs. 


Robinson, Richardson & Leddy, Portland, 
Maine, for Defendant. 


MISLOCATED TELEPHONE POLE 


(TEXAS) 
e Minor on running board injured 
Pole located outside curb line 
Telephone company’s liability 


A fourteen-year-old boy was riding on the 
running board of a car which collided with 
a telephone pole. The pole was located in 
the street outside of the curb. An ordinance 
required that all poles of the telephone lines 
should be placed on the outer edges of the 
sidewalls, next to the curb line, inside the 
curb stone, unless otherwise designated by 
the city. In a suit against the telephone 
company by the boy’s parents, the Texas 
Supreme Court reversed a judgment for the 
telephone company, declaring that it could 
not be held, as a matter of law, that the tele- 
phone company’s negligence in locating its 
pole in violation of the ordinance was 
not the proximate cause of the accident, 
and that the trial court should have sub- 
mitted unconditionally to the jury the issue 
of whether the maintenance of the pole out- 
side of the curb was a proximate cause of 
the collision, rather than submitting the 
issue conditionally. At the second trial, 
a judgment was rendered for plaintiffs, and 
defendant appealed, contending that the 
lower court erred in overruling its motion 
for a directed verdict based on the contrib- 
utory negligence of the boy. The contribu- 
tory negligence specified in the motion was 
that the boy was riding on the right hand 
running board and failed to keep a lookout 
for his own safety. 
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Declared the Court: “Although a stand- 
ing position on the running board of a car 
is ordinarily considered dangerous, it is 
usually for the jury to say if it was negli- 
gence and contributed to the injury. Since 
the evidence showed that there was no other 
place for Earl to ride, that the car was driven 
at a slow rate of speed, and that the posi- 
tion he took on the running board was a 
comparatively secure one, we cannot say 
that his riding on the running board con- 
stituted contributory negligence as a mat- 
ter of law.” The accident occurred at about 
ten o’clock at night. The boy testified that 
he and a companion were talking to each 
other, that he could see the lights on the top 
of the car, that he turned and noticed an 
approaching vehicle, that he turned back and 
said something to his companion, and that 
immediately the pole was struck. The court 
thought that it was deducible from this tes- 
timony that the boy was keeping some sort 
of a lookout. Moreover, since he was a 
guest on the automobile, he was not required 
to keep the same constant lookout as a 
driver. Judgment for plaintiffs was affirmed. 
—Alpine Telephone Corporation v. McCall, 
etc. Texas Court of Civil Appeals, El Paso. 
March 7, 1946. Rehearing denied, April 4, 
1946. Writ of error refused. 25 CCH Av- 
TOMOBILE CASES 563. 

Leachman, Payne, Gardere & Robertson, 
George P. Gardere, Republic Bank Bldg., Dallas, 
Tex., Allen R. Grambling, Jones, Hardie, Gram- 


bling & Howell, Bassett Tower, El Paso, Tex., 
for Appellant. 


Frank O. Ray. Alpine, Tex., Morriss & Mor- 


riss, National Bank of Commerce Bldg., San 
Antonio, Tex., for Appellee. 


PARKED CAR ENTERED 
ON LEFT SIDE 


(WASHINGTON) 


e Struck by bus 


Negligence per se instruction 
Excusatory circumstances 


Plaintiff's disabled sedan was attached by 
a tow rope to a borrowed automobile and 
taken to a nearby garage. A truck was 
parked just south of the garage, extending 
out into plaintiff’s line of travel, and two 
trucks were parked on the garage platform. 
Plaintiff stopped his automobile parallel 
with, and on the left side of, the truck, so 
close that the right-hand door of his auto- 
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mobile could not be used for egress or in- 
gress. Plaintiff emerged through the left 
door of his automobile and made a brief un- 
successful search for the truck driver, who 
was absent from his vehicle. Plaintiff then 
returned to his car, and, with the assistance 
of a companion, pushed the disabled car for- 
ward and shortened the tow rope some six 
or eight feet. After his friend got into the 
disabled automobile, plaintiff walked out 
into the lane of traffic, looked south and saw 
defendant’s bus at a distance of approxi- 
mately 140 feet. Since the right door of his 
towing automobile was blocked by the 
parked truck, plaintiff walked north along 
the left side of his car, his back to the south. 
Just as he took hold of the handle of the left 
side door, the front of defendant’s bus struck 
and carried him some twenty feet, as a 
result of which accident his left arm was 
amputed. The jury returned a verdict for 
defendant. Plaintiff complained of an in- 
struction by which the court charged the 
jury that a city ordinance forbid pedestrians 
to step into the portion of the street open 
to moving traffic at any point between in- 
tersections; that any violation of this law 
constitutes negligence; and that if plain- 
tiff’s negligence in walking in the street 
between intersections contributed to his in- 
jury, his recovery was barred. Plaintiff 
argued that the vice of the instruction was 
that it charged the jury that plaintiff was 
guilty of negligence in being on the street 
and failed to include a qualifying statement 
to the effect that although a violation of law 
is negligence per se, there may be excusa- 
tory circumstances, 

The reviewing court agreed. The instruc- 
tion should have contained a qualification 
that if plaintiff necessarily stepped into the 
street at a point so close to the parked truck 
that it was impracticable or impossible for 
him to enter his automobile by way of the 
right-hand door, then it was not negligence 
in and of itself for plaintiff to attempt to en- 
ter his car by using the left-hand door. 
Judgment for defendant was reversed and 
the cause remanded with directions to grant 
the motion for a new trial.—Discarger v. 
The City of Seattle. Washington Supreme 
Court, Department One. July 8, 1946. 25 
CCH Avtomostte Cases 761. 

George F. Hannan, L. A. Michelson, for Ap- 
pellant. 


A. C. Van Soelen, Arthur Schramm, for Re- 
spondent. 


MOUNTAIN ROAD CROSSED 
AT UNMARKED POINT 


(OREGON) 


@ Pedestrian injured 
Duty to yield right of way 


While crossing Bull Mountain Road at 
night, the decedent was struck by an automo- 
bile driven by one defendant and owned by 
the other defendants. Plaintiff charged de- 
fendants with negligence in failing to main- 
tain a proper lookout; in failing to have the 
vehicle under proper control; and with ex- 
cessive speed. On the other hand, defend- 
ants charged the deceased with contributory 
negligence in crossing the road without first 
ascertaining that such movement could be 
made in safety. Plaintiff assigned error on 
the giving of an instruction which told the 
jury that “in view of the specifications of 
negligence contained in the answers and 
charged against the deceased, it is necessary 
to tell you the duties which the plaintiff's 
decedent . . . owed to the defendants at 
the time of the collision. It is the duty of 
every pedestrian crossing a roadway at any 
point other than within the marked or un- 
marked crosswalk to yield the right of way 
to vehicles upon the roadway. This provi- 
sion of the statute, however, does not re- 
lieve the driver of a vehicle or the pedestrian 
from the duty of exercising due care.” It 
was plaintiff's contention that this instruc- 
tion was erroneous in that it pertained toa 
charge of negligence not within the issues. 


The Court had this to say: “We believe 
this instruction concerning the reciprocal 
rights and duties of a driver and a pedes- 
trian better enabled the jury to pass intelli- 
gently on the specific charges of negligence. 
The jury had to determine whether decedent 
exercised due care in keeping a lookout to 
see if he could cross the road in safety. 
The instruction concerning the matter of 
right of way was pertinent to the inquiry as 
to whether decedent exercised due care in 
crossing the road. The jury was repeatedly 
told that it must confine its deliberations to 
the specific allegations of negligence as made 
in the pleadings. It would have been better 
had the court instructed that the question 
of right of way could only be considered 
in determining the specific allegations of 
negligence as charged in the answers. How- 
ever, we are convinced that the jury, in the 
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light of the entire charge, could not have 
been misled and confused as to the real is- 
sues of the case.”—Judgment for defendants 
was afirmed.—Schultz v. Hambach et al. 
Oregon Supreme Court. June 11, 1946, 25 
CCH AUTOMOBILE Cases 813, 


NO BIAS IN VERDICT 
(NEW JERSEY) 
e Amount of damages 


55-year-old woman 
Legs amputed below knee 


An innocent sidewalk pedestrian was 
standing near an intersection corner when 
suddenly a truck and bus collided. The 
truck left the pavement and was deflected 
onto the sidewalk, striking plaintiff wife. As 
a result of the accident both of her legs 
were amputated below the knee. The jury 
returned a verdict of $50,000 in favor of 
the 55-year-old plaintiff wife and one in 
favor of her husband for $35,000. Defend- 
ants applied for a rule to show cause why 
the two verdicts should not be set aside as 
being grossly excessive and the result of 
passion, bias or mistake. Prior to the acci- 
dent plaintiff had done all of her housework. 
Since that time she has not been able to do 
any work, and it is necessary for her to be 
attended by nurses. Although the left 
stump healed without trouble, she expe- 
rienced considerably difficulty with the right 
stump. At the time of the accident, plain- 
tiff wife had a life expectancy of 17.4 years. 
She was an active woman, and assuming 
that artificial limbs might be secured, it was 
unlikely that her household duties could be 
performed without constant help. The ver- 
dict in favor of plaintiff wife did not seem 
excessive to the court, in view of the pain 
and suffering that she had suffered and 
would continue to suffer. In view of the 
husband’s testimony with reference to his 
out-of-pocket expenses in providing for his 
wife’s care and for loss of her services in 
the household, the court could not conclude 
that the verdict in his favor should not be 
sustained, 


“The verdict of a jury should not lightly 
be disturbed, but only when it seems too 
unjust that the only sound conclusion can 
be that the jury in reaching it must have 
been influenced through passion, prejudice 


or corruption. Cases dealing with 
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the amount of verdicts are never satisfac- 
tory. Economic and social conditions ex- 
isting in other parts of the country result 
in a difference in judicial points of view, 
but we agree in this case that the reasoning 
of the trial judge that the verdicts are not 
excessive so as to require a new trial was 
sound.” Application for the rule was de- 
nied.—Greenberg et vir v. Garfield-Passaic 
3us Co. et al. New Jersey Supreme Court. 
July 24, 1946. 25 CCH AutomosiLe Cases 
837. 

Collins & Corbin, Edward A. Markley, 1 Ex- 
change Place, Jersey City, N. J., Edward L. 
Duggan, 24 Commerce St., Newark, N. J., for 
Defendant National Automotive Fibres, Inc. 

Charles A. Rooney, 26 Journal Square, Jersey 
City, N. J., Wallace S. DePuy, 210 Main St., 


Hackensack, N. J., for Defendant Garfield-Pas- 
saic Bus Co. 


Breslin & Breslin, 41 Main St., Hackensack, 
N. J., Morris Dobrin, 694 Main Ave., Passaic, 
N. J., for Plaintiffs. 


REAL PARTY IN INTEREST— 
CARRIER OR SHIPPER? 


(CALIFORNIA) 
e Cargo of yeast damaged 
Subrogation 





Denver-Chicago Trucking Company, a 
common carrier, was engaged in transport- 
ing by truck a cargo of yeast owned by 
plaintiff. As a result of a collision between 
defendant’s car and the truck, part of the 
cargo was damaged. The carrier immediately 
paid plaintiff's claim for the damage. No 
release was given to the carrier by plaintiff, 
and the claim was paid without reference 
to any negligence or tortious conduct on the 
part of the carrier. Thereafter plaintiff 
brought the instant action against defendant 
to recover for his loss. The trial court 
granted defendant’s motion for a directed 
verdict on the ground that plaintiff had been 
fully compensated for its loss by the carrier 
and that it was not a proper party plaintiff 
in this action. 


The reviewing court had this to say : “Where 
a person suffers personal injury or property 
damage by reason of the wrongful act of 
another, an action against the wrongdoer 
for the damages suffered is not precluded 
nor is the amount of damages reduced by 
the receipt by him of payment for his loss 
from a source wholly independent of the 


VUNUTUENUAT EEA TAA DOA AA EAU EAA EAA EATEN 


PAGE 665 





UT eee 


wrongdoer The liability of the car- 
rier to the owner for damage to property in 
transit under the contract to transport is 
practically absolute It is suggested 
that if plaintiff-shipper is permitted to re- 
cover from defendant tortfeasor, the latter 
might be subsequently subjected to a like 
recovery by the carrier. This the law will 
not permit The contention that the 
payment for the loss by the carrier to the 
plaintiff is a discharge of one joint tort- 
feasor which discharges the other cannot 
be sustained. We have seen that the undis- 
puted evidence shows that the payment was 
not based on any tortious liability.” The 
court was also of the opinion that the tort- 
feasor might rely upon the defense of the 
contributory negligence of the carrier in an 
action by the shipper, since, if this were not 
so, a double recovery might be permitted 
the shipper, which is not favored. This 
answered the contention that plaintiff was 
not the real party in interest. The general 
test of such a party is whether a judgment 
obtained would have saved the defendant 
from further harassment or vexation at the 
hands of other claimants to the same de- 
mand. Inasmuch as such protection was 
afforded in the instant action, the judgment 
for defendant was reversed. — Anheuser- 
Busch, Inc. v. Starley. California Supreme 
Court. June 18, 1946. 25 CCH AutToMmoBILe 
Cases 504. 

Elbert E. Hensley. 615 Insurance Exchange 
Bidg., Los Angeles, Cal., for Plaintiff, Appellant. 


Murphy. Finucane & Thornton. 4680 Wilshire 
Blvd., Los Angeles, Cal., for Defendant, Re- 
spondent. 


PAVEMENT COLLAPSES 


(CALIFORNIA) 
e Car sinks into depression 
Municipality’s liability 
Constructive notice 


The car lurched from right to left. When 
it came to a stop the back end was resting 
in a large depression, the front end was a 
little above street level, and the car was at 
a 45-degree angle. Plaintiff had been thrown 
to the floor of the car by the impact and 
had suffered bruises and nervous shock. The 
size of the depression into which the car 
had sunk was variously estimated at from 
65 to 80 feet long, 10 to 12 feet wide, and 
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8 to 10 feet deep. The pavement collapsed 
into this depression while plaintiff was driy- 
ing over it. Plaintiff brought suit against 
the city under the Public Liability Act which 
provides that a municipality shall be liable 
for injuries to persons and property re- 
sulting from the dangerous or defective con- 
dition of public streets where the municipality 
had knowledge or notice of the defective 
condition of such street and failed or neg 
lected, for a reasonable time after acquiring 
such knowledge or receiving such notice, to 
take such action as might be reasonably 
necessary to protect the public against such 
dangerous or defective condition. Plaintiff 
produced witnesses who testified that they 
had noticed a crack in the street some two 
to five days before the accident. There was 
no contention by plaintiff that there was any 
evidence of actual notice to the city or actual 
knowledge on its part, but plaintiff asserted 
that defendant had constructive notice of 
the defect. The superintendent and assistant 
superintendent of the Bureau of Street and 
Sewer Repair testified. They stated that 
some 325 street sweepers are instructed to 
watch the streets and curbs, manhole covers, 
and cesspool covers, and to get in communi- 
cation with the proper authorities in the 
event of defects. In addition, there are five 
inspectors. Three days before the accident, 
the superintendent was called to the scene 
of the street collapse by his general fore- 
man. Because of the great amount of sand 
washed away under the pavement at the 
situs. of the break, he concluded that the 
sewer pipe had a break in it through which 
the subpavement sand had escaped. His 
opinion was that the concrete sewer pipe 
had burst in the vicinity where the collapse 
occurred and that the sand which reposed 
between the surface and the pipe had seeped 
through the break in the pipe and washed 
away. He further stated that this could have 
taken place in about eight hours and would 
not have shown on the street surface 


The court was of the opinion that there 
was no hard and fast rule as to the amount 
of time that must elapse before a court 
or jury would be justified in holding that 
defendant had construction notice of the 
dangerous and defective condition. ‘What 
amounts to ‘long continued neglect,’ ‘a con- 
siderable length of time,’ or ‘an unreasonable 
length of time’ are matters which must be 
determined in accordance with all the facts 
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and circumstances of the particular case 
under consideration.” Judgment for plain- 
tiff, entered on the jury’s verdict, was affirmed. 
—Maddern v. City and County of San Fran- 
cisco. California District Court of Appeal, 
First District, Division One. May 29, 1946. 
25 CCH AUTOMOBILE CAsEs 623. 

John J. O'Toole, City Atty., Sylvain D. Leip- 
sic, Deputy City Atty., for Appellant. 


William A. White, Edward E. Heavey, for Re- 
spondent. 


PEDESTRIANS STRUCK 
ON CAR TRACKS 


(PENNSYLVANIA) 
e Contributory negligence 
Choice of routes 


Plaintiffs were walking along Willow Ave- 
nue at 10:35 in the evening. Willow Avenue 
is 100 feet wide, and at the place of the acci- 
dent, is constructed on three levels. The 
roadway on the upper level is paved with 
cinders. Eight feet below is another road- 
way paved with concrete on which are located 
double street car tracks. Three feet below 
was another concrete roadway which, ac- 
cording to the testimony, was unsafe to 
walk upon because of heavy traffic. The 
upper and center roadways are connected 
by steps at a point opposite plaintiff's home, 
which was their destination on the night of 
the accident. If they had used the lower 
roadway, it would have necessitated their 
traveling an additional 500 feet along it, go 
through an underpass and retrace their steps 
500 feet along the upper roadway. Conse- 
quently, to reach their home they had to 
choose between the upper and center road- 
ways, and chose the latter, walking on the 
outbound track. After going approximately 
250 feet on this track, they observed a street 
car approaching on that track, stepped on 
the inbound track, and while walking there 
were struck from the rear by a street car 
proceeding in the same direction. 


It was not contributory negligence per se 
lor plaintiffs to walk longitudinally on the 
roadway on which defendant’s tracks were 
located, but while doing so they were re- 
quired to exercise a high degree of care, and 
the jury was so charged. According to the 
testimony, before plaintiffs stepped from the 
outbound track onto the inbound track, they 
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looked back and saw nothing on the latter. 
They looked back three or four times while 
traversing 100 feet. There was no headlight 
on the street car, and a curtain back of the 
motorman hid the lights. They did not see 
the car until too late to escape being struck. 
In support of its motion for judgment n.0.v., 
defendant endeavored to bring the facts within 
the rule that a person who is faced with a 
choice of two routes, one of which is safe 
and the other subject to risks and dangers, 
must choose the former or otherwise assume 
the risk of being contributorily negligent as 
a matter of law. Said the Court: “It does 
not apply to the facts in this case. Accord- 
ing to the testimony, neither the upper nor 
the center roadway was absolutely safe, and 
the use of either entailed certain risks. The 
upper road, although paved with cinders, 
was full of holes and ruts varying in size 
Thus the plaintiffs were limited to the 
choice of two routes, neither of which was 
free from danger, and whether they were 
negligent in selecting and using the one they 
did was a question of fact for the jury.” 
The trial court did not err in refusing de- 
fendant’s motion for judgment 1.0.v., and 
judgments for plaintiffs were affirmed. — 
Balducci v. Cutler. Pennsylvania Supreme 
Court. Filed June 25, 1946. 25 CCH Auto- 
MOBILE CASES 733. 
Irving L. Epstein, Scranton Electric Bidg., 
Scranton, Pa., for Appellant. 


Joseph J. Cimino, Scranton Life Bldg., Scran- 
ton, Pa., for Appellee. 


SEVEN DAYS’ NOTICE 


(OHIO) 
@ Notice to insurer 
Second trial 
Knowledge of claim, two years 


The insurance company had gained knowl- 
edge of the plaintiff's claim in 1937 through 
a previous action brought by plaintiff to 
recover for injuries sustained in an accident 
involving the insured vehicle. The insurance 
policy in question, which was taken out in 
the name of the father, William Ferkel, on 
his automobile, contained a provision which 
required the assured to give immediate notice 
to the insurer of an accident; to notify the 
insurer immediately of any claim asserted 
against him by reason of the ownership, 
maintenance or use of the automobile; and 
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to forwith forward any summons served 
upon him. The policy also contained an 
omnibus clause which protected the insured’s 
son, defendant Ferkel, while driving the in- 
sured’s automobile. Neither defendant Fer- 
kel nor his father ever violated the provisions 
of the policy by failing to give notice or 
otherwise. The insurance company defended 
the first action, which was finally dismissed 
for want of prosecution. In the second 
action, the insured’s son, who was driving 
the vehicle at the time of the accident, was 
not served personally. He had gone to Cal- 
ifornia and taken up his residence there and 
had no knowledge of the action until after 
judgment was rendered against him. Neither 
the policy nor any statute imposed on the 
injured plaintiff a duty to give to the in- 
surer notice of the pendency of such an 
action. The Court of Appeals, however, 
held that it was plaintiff's duty to give 
reasonable notice, stating that plaintiff and 
her counsel knew, in October, 1938, from 
the return of the summons with the nota- 
tion on the envelope “unknown at address” 
and the lack of a signed register receipt that 
the insured’s son had not received the sum- 
mons. They also knew as a result of the 
first action that defendant was protected 
by insurance and that the insurance com- 
pany was interested in the case and under- 
taking its defense. Consequently, she should 
have protected her rights as against the 
insurance company by notifying it of the 
instant action. 

The Ohio Supreme Court found that the 
cases relied on as enunciating the rule that 
plaintiff must give notice to the insurance 
company did not settle the particular ques- 
tion involved herein, but it found it unneces- 
sary to determine whether a legal duty rested 
on plaintiff to give the insurer notice of the 
pendency of the action. Although the in- 
surance company had no notice of the sec- 
ond trial until the receipt of the registered 
letter from plaintiff’s counsel seven days be- 
fore the trial, it had known of plaintiff's claim 
for damages for more than two years and 
nevertheless elected not to defend the sec- 
ond action. Concluded the Court: “It can- 
not be said as a matter of law that the notice 
was not reasonable Assuming, but 
not deciding, that notice was required, we 
conclude that in view of all the surrounding 
circumstances the question of reasonableness 
was one of fact for the trial court, a jury 
having been waived, and that the finding 


and judgment therein against the insurance 
company must be sustained.”—Hendershot 
v. Ferkel, Motorists Mutual Ins. Co., Ap- 
pellee. Ohio Supreme Court. July 24, 1946, 
25 CCH AvurtomosiLe Cases 814. 


UNPREDICTABLE INCOME 


(NORTH DAKOTA) 
© Loss of income as result of injury 


A farmer was standing on the apron of a 
gasoline station when defendant drove upon 
the area and struck him. As a result of the 
accident, plaintiff sustained two broken bones 
in the right leg, a severe injury to his right 
knee joint, and several bruises and lacera- 
tions on his right leg. The jury returned a 
verdict for plaintiff in the amount of $850, 
He had proved the value of the services ren- 
dered him by his physician, the hospital, 
and necessary expenses for trips to the doc- 
tor before medical services were no longer 
required. These items amounted to $315. 
The only other claim of damage was for the 
value of services rendered by hired help. 
In order to prove that it was necessary to 
employ hired help, plaintiff showed the ex- 
tent of his farming operations for the season 
involved and clearly established that he paid 
out $159 for said services. The surplus in 
the verdict amounted to $376. Over stren- 
uous and repeated ‘objections plaintiff was 
permitted to show the loss of income from 
his farming operations for the year 1944 as 
compared with previous years. This amounted 
to over $500. To prove this he introduced 
evidence showing the alleged loss accruing 
to his farming operation in 1944 by a stand- 
ard of a loss of income as compared with 
previous years. 

Ruled the Court; “There is nothing to 
show—other than the alleged loss of in- 
come—that the work of the hired help was 
not as adequate as if plaintiff had been do- 
ing his usual work. The difference of income 
is highly speculative. Differences in seasons, 
rains, weather conditions, prices, and all the 
other contingencies which affect the North 
Dakota farmer are so unpredictable that 
they offer no basis for computation. It was 
error for the court to permit the plaintiff 
to show his loss of income.” Judgment of 
the lower court was reduced to $474.—Nagel 
v. Emch et al. North Dakota Supreme Court. 
Filed August 1, 1946. 25 CCH AvuToMmosILe 
Cases 818. 
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ATTORNEY'S FEES ARE NOT 
PART OF ‘INSURANCE MONEY” 


(MISSOURI) 
e Public liability insurance 
Statute construed 


Plaintiffs successfully garnisheed the pub- 
lic liability insurer of the employer of the 
motorist whose car collided with plaintiffs’ 
vehicle on the public highway. The court 
construed the policy, which excluded liabil- 
ity for injuries sustained through operation 
of motor vehicles off the premises of the 
insured, as covering the accident involved, 
ruling that the certificate issued by the in- 
surer in compliance with the requirements 
of the P. W. A. was to be construed as a 
part of the policy and that the employee was 
engaged in his duties on the P. W. A. project 
at the time of the collision. 


Both parties filed motions for rehearing. 
The garnishee contended that the joint judg- 
ment was not authorized because of the pro- 
visions of Section 97 of the Civil Code (Sec. 
847.97 Mo. Stat. Ann.) However, that 
section relates only to compulsory consolida- 
tions and has no bearing on voluntary con- 
solidations. Section 16 of the Code (Sec. 
847.16 Mo. Stat. Ann.) authorizes voluntary 
joinder of plaintiffs when they assert rights 
arising out of the same transaction or oc- 
currence or series of transactions or occur- 
rences, and if any question of law or fact 


common to all of them will arise in the ac- 
tion. “Therefore,” held the Court, “plain- 
tiffs could have joined under this section had 
it been in force when they commenced their 
garnishments. Certainly there is no good 
reason why they could not afterwards con- 
solidate them by agreement. While sepa- 
rate judgments are authorized by this 
section, plaintiffs made no complaint con- 
cerning this joint judgment, and garnishee 
can be in no way prejudiced by it.” 
Plaintiffs, in theis motion, contended that 
Section 6009, R. S. 1939, Mo. Stat. Ann. 
makes all persons injured by one insured 
under a public liability policy beneficiaries 
of the policy so that they are entitled to 
recover damages and attorneys’ fees under 
Section 6040, R. S. 1939, Mo. Stat. Ann. 
They further argued that they suffered a 
loss under the policy issued to defendant 
and consequently have the right to recover 
on it by virtue of Section 6009, which makes 
such insurance a contract of indemnity lia- 
bility and not a contract of indemnity 
against loss. “The trouble with this argu- 
ment,” said the Court, “is that Section 6010, 
R. S. 1939, Mo. Stat. Ann., which provides 
the remedy for such an injured person who 
recovers a judgment for his injuries, only 
authorizes him to ‘reach and apply the in- 
surance money’ to the satisfaction of the 
judgment. Thus it is required that he get 
judgment against the insured, and he is not 
authorized to sue the insurer on the policy. 
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Of course, a beneficiary of a life insurance 
policy may recover damages and attorneys’ 
fees under Section 6040, but this is because 
the policy is payable to him, and he alone 
has the right to sue on it. Section 6009 
only makes the liability of the insurance 
company absolute when there is liability on 
the part of the insured, instead of making 
it become dependent upon payment of the 
loss by the insured, but it does not purport 
to give the person injured by the insured 
the right to sue on the insured’s policy. 
Section 6010, which provides his remedy, 
gives him only a right in the nature of an 
equitable garnishment to collect a judgment 
obtained against the policyholder and 
it is too plain for argument that damages 
and attorneys’ fees under Section 6040 are 
not part of the insurance money due on an 
insurance policy. Plaintiffs are after all only 
garnishors, and if a garnishor is to have an 
allowance of attorneys’ fees, such right must 
be given by the legislature. It cannot be 
granted by this court.” Both motions for 
rehearing was overruled.—Corder et al. v. 
Morgan Roofing Company, Defendant, 
Bituminous Casualty Corporation, Appellant. 
Missouri Supreme Court, Division One. July 
8, 1946. 6 CCH Fire anp Casuatty CASEs 
122. 

F. H. Richart, National Bank Bldg., Joplin, 


Mo., Bruce Barnett, Lathrop Bldg., Kansas 
City, Mo., for Appellant. 


William T. McCaffree, Nevada, Mo., Edward 
V. Sweeney, W. J. B. Myres, Monett, Mo., for 
Respondents. 


BOARDWALK DRIVEN 
AGAINST HOUSE 





(PENNSYLVANIA) 
@ Windstorm coverage, fire policy 
High water exclusion 


What 
which carried the boardwalk against plain- 


was the direct propulsive force 
tiff’s house? The policy was one of fire 
insurance, the coverage of which was ex- 
tended by a rider to include direct loss by 
windstorm. <A subsequent provision of the 
rider excluded “loss occasioned directly or 
indirectly by or through any tidal wave, 
high water,” and “any loss caused by water 

whether driven by wind or not.” A 
general verdict for the insurance company 


was accompanied by answers to special in- 


terrogatories which disclosed, beyond ques- 
tion, that the jury found that the loss was not 
a direct loss by windstorm. The jury an- 
swered in the negative the first interrogatory 
with reference to whether the damage to the 
house was caused directly by windstorm. 
The fifth interrogatory read: “Did the wind, 
at any time during the period from 3 o'clock 
to 5 o’clock at any point where the board- 
walk broke and came into shore, blow from 
any point in the south half of the compass? 
Again the jury answered in the negative. 
“In other words,” summarized the Court, 
“the wind was blowing off-shore during all 
relevant times. Consequently, it could not 
possibly have been the direct force which 
carried the boardwalk against plaintiff's 
house.” 


As a basis for the motion for a new trial, 
plaintiff alleged that the court erred in 
charging the jury as to the meaning of the 
term “high water.” Answered the Court: 
“Whether or not the loss fell within the 
‘high water’ exception was, of course, imma- 
terial in view of the finding that it was not 
a direct loss by windstorm. Inci- 
dentally, the jury did not find that the loss 
was occasioned through ‘high water.’ In 
answer to the second, third, fourth and sixth 
interrogatories, they found that the cause 
of the damage was water, findings which 
placed the loss squarely within the provi- 
sion exempting the company from liability 
for loss caused by water whether driven by 
wind or not. However, it might be 
worth while to point out that the definition 
of ‘high water’ from Howard v,. Ingersoll, 
54 U. S. 380, 423, which plaintiff wanted to 
read to the jury had no application to the 
situation and would simply have misled them 
because it would have given them the im- 
pression that the exception applied only to 
normal tidal fluctuations. Certainly 
the exception in the present policy was not 
intended to be limited to the daily high tide. 
It would be hard to find a house built on the 
shore between the low and high tide marks 
and to write a specific exception into a pol- 
icy of windstorm, cyclone or tornado insur- 
ance, excluding damage done by ordinary 
high tide, would have been the height of 
futility. I must admit that my statement 
that ‘high water is high water’ (assuming 
that is what I said) was not especially en- 
lightening, but I do not think it can be called 
erroneous,” The motion for a new trial was 
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denied.—Gleeson et al. v. Mercury Insur- 
ance Company. United States District 
Court, Eastern District of Pennsylvania. 
June 6, 1946. 6 CCH Fire ANd CASUALTY 
Cases 134, 

Gerald A. Gleeson, 605 E. Allegheny Ave., Abe 
J. Goldin, 502 Independence Bldg., Fifth and 
Walnut Streets, Philadelphia, Pa., for Plain- 
tiffs. 

Horace Michener Schell, 1804 Lincoln-Liberty 
Bldg., Philadelphia, Pa., for Defendant. 


INSURER FAILS TO 
DEFEND ACTION 


(NEW YORK) 
e Public liability insurance policy 
Tuberculosis resulting from accidental 
injuries 
Sufficiency of complaint 


Murray brought suit against the Physical 
Culture Hotel, Inc., alleging that he sus- 
tained accidental injuries as a result of 
which tuberculosis developed. Thereafter 
the Physical Culture Hotel brought this ac- 
tion under a liability insurance policy issued 
by defendant, alleging that the insurance 
company failed to defend the Murray action. 
The trial court dismissed the complaint. The 
reviewing court had this to say: “We reach 
the conclusion that this complaint sufficient- 
ly alleges a cause of action for failure to 
defend an action brought by one Murray 
against this plaintiff, defendant’s assured. 
: The obligation of the insurer was 
determined by the allegations of Murray’s 
complaint. On this motion we must assume 
that Murray’s complaint stated his cause of 
action in the language as pleaded, and that 
he pleaded that he sustained accidental in- 
juries as a result of which tuberculosis de- 
veloped. Such a disease may be the result 
of an accident. Broadly construed, this 
complaint pleads a cause of action by the 
insured against its insurer based on a breach 
of the latter’s covenant to defend.” The 
order dismissing the complaint was _ re- 
versed.—Physical Culture Hotel, Inc. v. The 
Travelers Insurance Company. New York 
Supreme Court, Appellate Division, Fourth 
Department. June 26, 1946. 6 CCH Fire 
AND CAsuaLty Cases 135. 

Frank A. Pfalzer, Edmund B. Murphy, 126 
Pearl St., Buffalo, N. Y., for Appellant. 


_Austin W. Erwin, Republican Block, Geneseo, 
N. Y., for Respondent. 


INSURER’S RIGHT TO 
SWORN EXAMINATION 


(TEXAS) 
@ Fire insurance 
Insured out of country 
Continuance refused 


The fire loss occurred on June 17, 1944. 
Plaintiff was anxious to have the loss set- 
tled as he was about to join the Merchant 
Marine. On June 29, 1944, defendants’ ad- 
juster told plaintiff to give a power of attor- 
ney to his brother and that he would not 
have to remain. Plaintiff did so and then 
joined the Merchant Marine, spending four 
months on sea duty. After that time he 
returned to Orange, Texas for about two 
months and then took a position in a powder 
factory somewhere in the Pacific area. On 
August 14, 1944, pursuant to their rights un- 
der the policies, defendants addressed a de- 
mand for a sworn examination to plaintiff 
at his Orange, Texas address. The perti- 
nent provisions of the policies provided: 
“The insured, as often as required shall... 
and submit to examination under oath by 
any person named by this company, and 
subscribe same. 1is company shall 
not be held to have waived any provision or 
condition of this policy or any forfeiture 
thereof by any requirement, act, or proceed- 
ing on its part relative to the appraisal or 
any examination herein provided for. 

No suit or action on this policy for the re- 
covery of any claim shall be sustainable in 
any court of law or equity until after full 
compliance by the insured with all the fore- 
going requirements. .’ The insured’s 
brother then employed counsel, who filed 
the instant actions in February, 1945. At 
the time of filing answers, defendants’ coun- 
sel wrote to plaintiff’s counsel and asked to 
take plaintiff’s oral deposition. At various 
meetings between the attorneys for the re- 
spective parties, counsel for the insurers 
informed plaintiff’s counsel that they would 
not be ready for trial until the deposition 
could be taken, and plaintiff's counsel re- 
plied that although plaintiff was at sea, he 
was expected in Galveston in the near future 
and that he would notify defendants’ coun- 
sel of the exact date of his arrival as soon 
as it was ascertained. However, the matter 
was set for trial before there had been any 
opportunity to take the insured’s deposition. 
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The trial court overruled defendants’ ap- 
plication for continuance, apparently on the 
ground that Rule 11, Texas Rules of Civil 
Procedure, governed the situation. Said 
Rule provides that “No agreement between 
attorneys or parties touching any suit pend- 
ing will be enforced unless it is in writing, 
signed and filed with the papers as a part 
of the record, or unless it be made in open 
court and entered of record.” 


Declared the reviewing court: “But ap- 
pellants were not by their applications for 
continuance seeking to have the court en- 
force the agreement as to the taking of the 
deposition of appellee before the trial, but 
were seeking to have the trial postponed. 
And the granting of the postponement would 
not have the effect of enforcing the agree- 
ment. It would merely leave the parties 
where they were before the agreement was 
made. . . . The obligation of appellee to 
submit to an examination an oath did not 
have its genesis in any agreement made 
between counsel pendente lite. The insur- 
ance policies, which are the Texas standard 
insurance policy form, conferred the contract 
right upon the insurer, upon demand, to have 
the insurer examined under oath. The de- 
mand was made, and appellee later remained 
in the vicinity of Orange for two months.” 
The trial court was held to have erred in 
refusing defendants’ application for contin- 
uance.—Piedmont Fire Insurance Co. et al. 
v. Dunlap. Texas Court of Civil Appeals, 
Galveston. February 28, 1946. Rehearing 
denied, April 11, 1946. 6 CCH Fire anp 
CASUALTY CASEs 62. 


TWO LAYERS OF NAILED 
FELT ARE NOT A ‘‘ROOF"’ 


(MISSISSIPPI) 
e Actual wind damage required 
Roof under repair, rain penetrating 


The hotel roof was composed of two 
layers of felt with pitch on top of the upper 
layer, followed by three more layers of felt 
coated with pitch on the uppermost, making 
four layers of pitch and five layers of felt 
with an outside covering of gravel. Work- 
men had been busy repairing the roof and 
had cut through all these layers with axes 
down to its pine base, thereby opening a 
12 x 46 foot hole in the roof. At this stage, 


a storm appeared on the horizon, approach- 
ing with great rapidity, hurling both wind 
and rain upon the roof. When the storm 
was first observed, two layers of felt, nailed 
but uncemented by pitch, had been laid on 
half of his opening made by the workmen, 
and they worked feverishly to cover the 
other six feet of the opening by rolling felt 
across it and attempting to nail it, and even 
casting themselves bodily upon it in an 
effort to hold it against the wind and rain, 
3ut through this opening water poured into 
the interior of the hotel and caused the 
damage for which suit was brought. De- 
fendant insurance company had issued a fire 
policy to plaintiff, containing a clause per- 
mitting repairs. Attached to the policy was 
an extended coverage rider, which stipu- 
lated that the insurer would not be liable 
for any loss or damage caused by water or 
rain unless the insured building should first 
sustain an actual damage to the roof or 
walls by the direct force of the wind. 


Were the two layers of felt nailed down, 
without any tar or other adhesive material to 
cement them, a “roof”? The court held not. 
The repairmen had opened the hole in the 
roof, not the windstorm. The felt was 
placed over the hole merely as an emer- 
gency measure and was not intended to be 
left after the storm as a roof. 


On suggestion of error, plaintiff urged that 
the proof showed that when the wind came 
the workmen had placed two layers of dry 
felt, entirely or partly nailed down, over the 
entire opening previously made by them, or 
at least, that the question of physical fact 
in this regard was for jury determination. 
Disagreed the Court: “Conceding the 
physical facts to be as contended by appel- 
lee, still that was not the kind of roof cov- 
ered by the policy. The undisputed proof 
is that while a roof may consist of one to 
five plies of felt, depending on the time it is 
expected to last, yet, in each case, to be a 
completed roof, there must be a coat of tar 
between each two-ply, if the roof consists 
of more than one layer, and in all cases, 
regardless of the number of layers, there 
must be a coat of tar and gravel properly 
applied to the top layer.” The suggestion 
of error was overruled—Camden Fire In- 
surance Association v. The New Buena 
Vista Hotel Company. Mississippi Supreme 
Court. May 13, 1946. 6 CCH Fire AND 
CasuaALty Cases 80. 
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IN THE CURRENT PARADE OF CASES wi 


Page 
Attempted Conversion of Policy 


(Mo.) 673 
Barber Falls on Wet Floor (Pa.).. 674 


Beneficiary Predeceases Insured 


(D. C.) 675 


Continuation of Insurance Not Co- 
Extensive with Employment (Pa.) 


Death During Delinquency (Pa.) 


Death Prior to Issuance of Duplicate 
Policies (Tenn.) . 


Disability Alleviated After Nine 
Months’ Invalidism (Ind) 


Disabled Employee Retired on Pen- 
sion (Mo.) 


Cee 


ATTEMPTED CONVERSION 
OF POLICY 


(MISSOURI) 


e Annuity policy for ordinary life 
“Insurability” construed 
Insurer’s right to insert war clause 


Plaintiff's son had taken out an annuity 
policy with defendant in 1938, at the age 
of thirteen years. The policy provided that 
it was free of conditions as to military or 
naval service and that the annuitant might 
exchange the policy, upon evidence of insur- 
ability satisfactory to the company, for an 
ordinary life, limited payment life, or endow- 
ment plan of insurance. At the time the 
annuity policy was issued, no war clause 


Health 
and Accident 


HOON " WUE 


Page 
Due Proof Furnished or Waived? 
(Tenn.) 679 
Insured Misinterprets Disability Re- 
quirements (Mo.) 680 
Insured’s Body Not Recovered (La.) 681 
Is a Conversion Period a Grace Pe- 
riod? (Ilil.) 682 
Language of Policy Varied in Re- 
jecting Claims (Cal.) 682 
“Premiums Four Weeks in Arrears” 
f3;6.) 683 
Revival of Lapsed Policy? (Mo.) 683 
Son Inherits Mother's Interest in 
Cash Surrender Value (Te-x.) 684 
Validity of Assignment (N. J) 685 
Which Remedy Did the Insured 
Elect? (S. C.) 686 


was inserted in any of the policies then being 
issued by defendant. Late in 1943 plaintiff's 
father told the soliciting agent that his son 
wished to exchange his annuity policy for 
an ordinary life policy, carrying the largest 
possible amount of death benefits, and nam- 
ing plaintiff as beneficiary. Defendant stated 
that the converted policy would have to con- 
tain a war clause, and plaintiff told the agent 
emphatically that he and his son would not 
agree to the insertion of a war clause. There 
matters rested, plaintiff continuing to pay 
the annual premium on the annuity policy. 
Meanwhile the son joined the Merchant 
Marine and in the course of his service was 
killed. Plaintiff then made a demand on 
defendant for payment of the amount of the 
ordinary life policy that had been selected 
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in exchange for the annuity policy originally 
issued. Defendant rejected the demand on 
the ground that the annuitant had not com- 
plied with the conditions of the policy re- 
lating to a change to other plans of insurance. 

Did defendant have the right to insist 
upon inclusion of the war clause in a con- 
verted policy? The answer lay in the con- 
struction of the conversion clause. The 
policy was a Missouri contract, and it is the 
law of Missouri that when an insured exer- 
cises the privilege to exchange his policy for 
another, the new policy creates a new con- 
tract. The right of conversion was a “policy 
for a policy” upon a different plan of insur- 
ance upon “evidence of insurability satisfac- 
tory to the company.” The court held that 
the term “insurability” was broader than 
good health and an insurable interest. An 
insurance company was entitled to consider 
change of occupation, engaging in aerial 
flights, military and naval service, marital 
status, and other factors. Defendant’s mo- 
tion for summary judgment was granted.— 
Rosenbloom et al. v. New York Life Insur- 
ance Company. United States District Court, 
Western District of Missouri. May 8, 1946. 
11 CCH Lire Cases 1009. 

Philip L. Levi, Solbert M. Wasserstrom, for 
Plaintiffs. 


Richard S. Righter, Lathrop, Crane, Sawyer, 
Woodson & Righter, for Defendant. 


BARBER FALLS ON WET FLOOR 


(PENNSYLVANIA) 


e Head striking windowcasing 
Cause of death 
Accidental injury sustained in fall v. 
heart trouble 


The sixty-five-year-old insured operated a 
barber shop. One morning a customer be- 
came nauseated, and the insured, together 
with several other men, assisted the 200- 
pound customer into a truck so that he could 
be taken to a hospital. When the insured 
returned to his shop, he slipped on some 
vomit on the floor, fell backwards, waving 
his hands in a circular motion over his head, 
and struck the back of his neck or head 
against the wall. He lay unconscious on the 
floor until taken to the hospital, where he 
was pronounced dead. The beneficiary brought 
suit upon a policy which provided insurance 
“against the results of bodily injuries sus- 
tained while this policy is in force and 


caused directly and independently of all 
other causes by violent and accidental means,” 
It was further provided under a heading 
“Risks Excluded” that “This insurance shall 
not cover ... accident, injury, disability, 
death or any other loss caused wholly or 
partly, directly or indirectly, by disease or 
bodily or mental infirmity ... nor... caused 
wholly or partly, directly or indirectly, by 
. . disease, germs or any kind of infec- 
tion...” Plaintiff alleged in her statement 
of claim that the insured sustained his fatal 
injuries when he accidentally slipped on a 
wet floor, causing him to fall backwards and 
to strike his head along the upright side of 
a windowcasing. The insurer contended that 
death was due to dilatation of the heart, 
coronary disease and gastro-enteritis. 
Stated the court: “Where the liability of 
the insurance carrier is restricted, as in the 
policy here in controversy, it is well settled 
in this Commonwealth that it is insufficient 
for plaintiff merely to show a direct causal 
relationship between the accident and dis- 
ability or death. The burden is upon her 
to establish that the death was caused solely 
by external and accidental means. If the 
proof points to a pre-existing infirmity, 
which may have been a contributing factor, 
plaintiff must also produce evidence to ex- 
clude the possibility. Where it appears that 
the insured’s death resulted from accidental 
injury acting in conjunction with a pre- 
existing and substantial physical infirmity, 
there can be no recovery.” A careful study 
of the testimony convinced the court that 
plaintiff fell far short of establishing that 
the insured’s death was caused solely by ex- 
ternal and accidental means. The fact that 
he had never been absent from his work 
because of illness or that he had not been 
treated by a physician for any disease did 
not prove that when he suddenly died his 
death was not caused or contributed to, 
directly or indirectly, by disease or bodily 
or mental infirmity. The autopsy performed 
by the coroner’s physician disclosed that the 
insured had been suffering for some time 
from heart disease with marked atheroma 
and narrowing of the anterior coronary 
artery. The right side was acutely dilated, 
with marked hydremia. Congested kidney, 
moderately acute enteritis, moderately chronic 
gastritis, and enlarged spleen were also 
present. Judgment of the trial court, which 
granted defendant’s motion for judgment 
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n. 0. v.. Was affirmed.—Rodia v. Metropoli- 
tan Life Insurance Company. Pennsylvania 
Supreme Court, Eastern District. Filed 
May 27, 1946. 11 CCH Lire Cases 866. 
Thomas C. DiNardo, Robert M. Bernstein, 


Maurice H. Brown, 1900 North American Bldg., 
Philadelphia, Pa., for Plaintiff, Appellant. 


Owen B. Rhoads, J. Peter Williams, Barnes, 
Dechert, Price & Smith, 1320 Packard Bldg., 
Philadelphia, Pa., Harry Cole Bates, 1 Madison 
Ave., New York, N. Y., for Defendant, Appellee. 


BENEFICIARY PREDECEASES 
INSURED 


(DISTRICT OF COLUMBIA) 


e Proceeds of policies 
Beneficiary’s administrator v. 
insured’s executors 
Statute construed 


The insured’s wife was designated bene- 
ficiary under two policies which contained a 
provision that the insured might at any time 
change the beneficiary, and that in the event 
of the death of the beneficiary before the 
insured, the interest of the beneficiary would 
vest in the insured. The insured’s wife pre- 
deceased him, and the insured died without 
having changed the beneficiary designated 
in the policies. Plaintiff, the beneficiary’s 
administrator, claimed the proceeds, as did 
defendants, the executors of the insured. 
Plaintiff contended that he was entitled to 
the proceeds by virtue of a statute which 
was enacted by Congress on June 19, 1934, 
and which provides that when a policy of 
insurance is effected by any person on his 
own life or on another life in favor of some 
person other than himself, the lawful bene- 
ficiary, other than the insured or the person 
so effecting such insurance, or his executors 
or administrators, shall be entitled to its pro- 
ceeds against the creditors and representa- 
tives of the insured. 

Construed the court: “... It is seen im- 
mediately that the meaning depends on the 
antecedent of the word ‘his’ in the italicized 
phrase. We have no doubt that the word 
‘beneficiary’ is the antecedent of the word 
‘his’ in the statutory phrase ... and that 
the meaning, therefore, is that the lawful 
beneficiary, or his executors or administra- 
tors, shall be entitled to the proceeds against 
the creditors and representatives of the in- 
sured.” There was a dearth of authority 
for the reason that the question was one of 


first impression in the jurisdiction and had 
not arisen elsewhere under an identical stat- 
ute. “But such authority as does exist con- 
firms our view that the Congress intended 
the statute to mean that the lawful bene- 
ficiary, or the executors or administrators 
of the beneficiary, should be entitled to the 
proceeds of the policy against the creditor 
and representatives of the insured. In this 
view, the statute is contrary to the quoted 
provisions of the policies and overrides them.” 


The court found that for more than fifty 
years Kentucky has had an almost identical 
statute. Kentucky courts were found to 
have held that the term “legal representa- 
tives” in its statute meant the “legal repre- 
sentatives of the beneficiary,” and that the 
statutory provision did not apply to those 
cases in which the policy either saved to 
the insured the right to change the bene- 
ficiary or vested the interest of a deceased 
beneficiary in the insured himself. “That is 
to say, the Kentucky statute is interpreted 
by the court of that state as giving the pro- 
ceeds to the estate of the beneficiary who 
predeceased the insured when the policy is 
silent as to what should happen under these 
circumstances, but the court recognizes the 
right of the insured to stipulate in the policy 
for a different disposition of the proceeds 
should the beneficiary die first, since the 
statute does not provide otherwise. But the 
District statute goes further and specifically 
preserves to the estate of the beneficiary the 
right to the proceeds in instances in which 
the insured survives the beneficiary, and 
then dies without having designated another, 
even if the policy contains a contrary pro- 
vision.” The insured survived some nine 
years after the statute was adopted and is 
presumed to have known its contents. Had 
he desired that the statute not control 
the disposition of the proceeds, he could 
have exercised the right reserved by him to 
change the beneficiary. He did not do so. 
Judgment dismissing the complaint of the 
beneficiary’s administrator was reversed. A 
dissenting opinion pointed out that the Dis- 
trict statute was copied from that section of 
the New York law and that based upon the 
history of the statute both before and after 
its enactment, here and elsewhere the true 
meaning of the statute is that the lawful 
beneficiary, other than the insured or his 
estate, is entitled to the proceeds against the 
creditors of the insured, whether or not the 
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right to change the beneficiary is reserved 
and whether or not the policy provides for 
payment to the estate of the insured if the 
beneficiary predeceases him. “The statute 
protects a living beneficiary, not the heirs 
and creditors of a deceased one. Specifi- 
cally, it is my view that the word ‘his’... 
refers to the insured, not the beneficiary. ... 
It seems to me that the decision of the court 
in this case will nullify the provision in 
innumerable contracts of insurance that if 
a named beneficiary predeceases the insured, 
the proceeds shall be payable to the estate 
of the insured. . . .”,—Kindleberger, Admr. 
v. Lincoln National Bank of Washington 
et al. United States Court of Appeals, Dis- 
trict of Columbia. April 29, 1946. 11 CCH 
Lire CASEs 731. 
Leslie C. Garnett, for Appellant. 
Arthur C. Keefer, for Appellees. 


CONTINUATION OF INSURANCE 
NOT CO-EXTENSIVE WITH 
EMPLOYMENT 


(PENNSYLVANIA) 


e Group insurance 
Termination of employment and pre- 
mium contribution 
Automatic cessation v. grace period 


Did the insurance coverage on the life of 
John Peyton automatically cease on Septem- 
ber 30, 1943, for nonpayment of his required 
contribution to the insurance fund? Plain- 
tiff’s position was that the insurance cover- 
age extended to October 31, 1943, conceding, 
however, that the deceased did not make his 
monthly contribution for October, 1943. 
Defendant contended that the insurance cov- 
erage ceased and terminated on the last day 
covered by the previous monthly contribu- 
tion, September 30, 1943. Under the special 
provisions of the policy it was provided that 
when an employee’s insurance had ceased in 
accordance with the policy provisions, and 
such employee’s death occurred within a 
period after said date not longer than the 
time such employee’s insurance had con- 
tinuously been in force, and in any event not 
longer than twelve months after said date, 
providing the employees was totally disabled 
at the date of cessation of the insurance 
coverage and that such total disability con- 
tinued from said date to said employee’s 
death, the amount for which such employee's 
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life was insured payable to the beneficiary. 
Peyton’s insurance commenced on July 9, 1943, 
If it terminated on September 30, 1943, it 
was in force a total of eighty-four days. Be- 
ginning October 1, 1943, and ending January 
29, 1944, the date of the insured’s death, is 
a total of 121 days. If the insurance ceased 
on September 30, 1943, plaintiff could not 
avail herself of the special provisions of the 
policy. 

The employee’s final contribution for in- 
surance which covered September, 1943, was 
deducted from his pay ending August 14, 
1943. No payment or tender of payment 
was ever made for October, and Peyton did 
not return to work for his employer after 
August 13, 1943. Between August 13, 1943, 
and August 28, 1943, he worked for another 
corporation. Although plaintiff conceded 
that Peyton failed to make his contribution 
for October, 1943, she argued that he was 
entitled to a thirty-one day grace period dur- 
ing which time his insurance coverage re- 
mained in full force and effect. Said the 
court: “In the present case employment was 
not the sole requirement for insurance cov- 
erage; and continuance of the insurance was 
not co-extensive with employment. There 
could be employment without insurance cov- 
erage. ... The determining factor here is 
the policy provision requiring payment by 
an employee of a monthly contribution in 
advance as a condition precedent to insur- 
ance coverage. By the clear terms of the 
group policy and the individual certificate, 
failure of an employee to make such pay- 
ment caused an automatic cessation of in- 
surance coverage.” Judgment for defendant 
was affrmed.—Peyton, etc. v. The Equitable 
Life Assurance Society of the United States. 
Pennsylvania Superior Court. Filed July 
19, 1946. 11 CCH Lire Cases 964. 

Samuel J. Goldstein, 310 Jones Law Bldg., 
Pittsburgh, Pa., for Appellant. 


Thomas Lewis Jones, 1204 Grant Bldg., Pitts- 


burgh, Pa., for Appellee. 


DEATH DURING DELINQUENCY 





(PENNSYLVANIA) 


e Fraternal benefit society member 
Death benefits 
Forfeiture v. grace period 


The by-laws of defendant fraternal bene- 
fit society were badly drawn or badly trans- 
lated. They were written in Italian with an 
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English version. The decedent died on De- 
cember 21, 1943, without having remitted 
his dues of $2.00 payable on December 4, 
1943. The society contended that under the 
by-laws the benefits were forfeited, but the 
lower court held that the member died with- 
in the grace period of thirty days provided 
in the by-laws, and entered judgment for 


plaintiff. 


The first sentence of Section 43 read: 
“The payment of the monthly dues, fines, 
and diverse taxes should always be made at 
the first usual meeting of every month.” 
The ambiguity arose from the two following 
sentences: “The member who fails to pay 
his dues quota at the first usual meeting of 
the month is not rendered eligible [the court 
thought it probable that the real word was 
“ineligible,” which would be consistent with 
the following sentence] for the first month, 
if he meets this obligation at the next monthly 
meeting. If he does not pay his obligation, 
as stated ‘above, at the next meeting, after 
the one in which he failed to pay his first 
obligation, he is rendered ineligible to re- 
ceive benefits for any misfortune which may 
visit him, sickness, operation or the like...” 

Ruled the court: “Any doubt as to the 
construction of these provisions must be re- 
solved in favor of the beneficiary. Provisions 
as to forfeiture of the right to share in the 
benefits will be construed most strongly 
against the society, and if reasonably sus- 
ceptible of two interpretations will operate 
in favor of the insured. To forfeit this mem- 
ber’s $600 death benefit because of a failure 
to pay $2.00 is unthinkable unless compelled 
by clear, unambiguous phrasing. The sec- 
ond sentence: ‘If he does not pay his obliga- 
tion at the next meeting after the one in 
which he failed to pay ... he is rendered 
ineligible’ leads anyone to the conclusion of 
a grace period, i. e. between monthly meet- 
ings. In addition, if the first sentence 
worked a forfeiture on failure to pay when 
due, there is nothing added by the second 
sentence.” In the words of the trial justice, 
“The law of forfeiture is hard enough, but 
to permit a beneficial society (whose mem- 
bers are composed of uneducated day laborers, 
as indicated by counsel for the defendant at 
the argument) to hold out such an invitation 
and then repudiate the contract if the pay- 
ment 1s not made on the first meeting, and 
the member dies before the second meeting, 
would bring the law into contempt.” Judg- 
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ment for the beneficiary was affirmed.— 
Caputo, Admx. v. Societa Italiana Vittorio 
Emanuele II1 Principe Di Napoli. Penn- 
sylvania Superior Court. Filed July 19, 1946. 
11 CCH Lire Cases 983. 

John Memolo, S. U. Colbassani, Lincoln Trust 
Bldg., Scranton 3, Pa., for Appellant. 


Ralph G. Mastriani, 401-6 Mears Bldg., Scran- 
ton, Pa., for Appellee. 


DEATH PRIOR TO ISSUANCE 
OF DUPLICATE POLICIES 


(TENNESSEE) 


@ Validity of change of beneficiary 
Policies in possession of former 
beneficiary 
Ministerial functions 


The change of beneficiary clause in the 
policy read as follows: “With the consent 
of the company, the insured, if twenty-one 
years of age, may from time to time change 
the beneficiary by request to the home office 
upon the company’s prescribed form, accom- 
panied by the policy, such change to take 
effect upon endorsement hereon by the com- 
pany.” In 1924 defendant had issued a 
policy to the decedent in the sum of $309, 
payable to his estate. The beneficiary was 
subsequently changed to Cassie Martin and 
thereafter to his wife. In 1934 defendant 
issued a similar policy to the decedent in the 
sum of $97, in which his wife was named as 
beneficiary. On June 28, 1943, the regular 
form of request for change of beneficiary 
was executed by the insured and delivered 
to defendant’s agent with a request that the 
beneficiary in both policies be changed to 
Andrew Holmes. As the insured did not 
have the two policies (presumably they were 
in the possession of his wife), the insured 
signed and delivered to the agent an appli- 
cation for duplicate policies. Both these 
applications were handed to the district 
manager, but before the duplicate policies 
were issued and the change of beneficiary 
noted thereon, the insured died as a result 
of gunshot wounds inflicted by his wife. 

Were the changes in beneficiary effective? 
The court thought that they were. The in- 
sured had done everything he could have 
done to bring about a change of the bene- 
ficiary. He had executed the form of re- 
quest furnished by defendant and delivered 
it to the district manager. Since he did not 
have possession of the policies, he had filed 
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with the district manager a request for 
duplicate policies. All that remained to be 
done were the formal and ministerial acts 
on the part of the insurance company. “We 
are of the opinion that this is a case in which 
the maxim ‘equity regards as done that 
which ought to be done’ should be applied 

.’ Judgment for Holmes was affirmed.— 
Holmes v. Interstate Life & Accident Insur- 
ance Company et al. Tennessee Court of 
Appeals, Middle Section, Nashville. Filed 
June 29, 1946. 11 CCH Lire Cases 917, 

Z. Alexander Looby, Nashville, Tenn., for 
Complainant. 


Elkin Garfinkle, Nashville, Tenn., for De- 
fendants. 


DISABILITY ALLEVIATED AFTER 
NINE MONTHS’ INVALIDISM 


(INDIANA) 


© Total and permanent disibility benefits 
Banti’s disease 


Plaintiff's symptoms were characteristic of 
Banti’s disease, a disease of the spleen which 
is progressive in nature and usually fatal or 
productive of invalidism over a long period 
of time. In addition, the tip of the insured’s 
appendix was cancerous over a small area. 
In March, 1943, the Mayo Clinic informed 
defendant by letter that it expressed no opin- 
ion as to when plaintiff would be sufficiently 
recovered to engaged in suitable work. The 
policy in question provided that upon re- 
ceipt by the company at its home office of 
due proof that the insured had become to- 
tally and permanently disabled as the result 
of bodily injury or disease so as to be 
prevented thereby from engaging in any occu- 
pation and performing any work for com- 
pensation or profit, and that such disability 
had already continued uninterrupted for a 
period of at least three months, it would pay 
benefits and waive premiums during the con- 
tinuance of such disability. Plaintiff’s petition 
alleged that he was totally and permanently 
disabled from October 18, 1942, to July 10, 
1943, and that he was entitled to recover 
monthly benefits for this period. Defendant 
argued that the complaint failed to state a 
cause of action because it showed that plain- 
tiff’s disability, being of nine months’ dura- 
tion, was temporary rather than permanent. 


The court held that it was a matter of 
common knowledge that in many instances 


of total disability a prognosis as to perma- 
nency cannot be made with absolute cer- 
tainty. Occasionally, total disability, which 
at a given time gives every indication of 
being permanent, with the passage of time 
and through the efforts of nature and im- 
proved medical technique, is entirely cured 
or is alleviated to the extent that it becomes 
only partial. “That such a situation may 
develop is recognized by the very contract 
here under consideration through its provi- 
sions concerning periodical proof of continu- 
ing total disability and the cessation of 
payments in the event of recovery. There- 
fore, it seems to us that the word ‘perma- 
nent’ as used in disability benefit contracts 
is descriptive of the nature of the disability 
rather than of its duration, and that any 
affliction of a disabling nature which, in all 
reasonable probability, will continue indefi- 
nitely with no present indication of recovery, 
is a permanent disability for the purpose of 
beginning the payment of benefits, and if 
thereafter total disability ceases the pay- 
ments cease.” The reviewing court was in 
complete agreement with the trial court that 
the evidence was sufficient to meet the re- 
quirements of due proof of total and perma- 
nent disability and that plaintiff’s claim should 
have been allowed. In February and March, 
1943, during which period the proof was 
furnished to defendant, plaintiff was totally 
disabled, and no physician or surgeon saw 
fit to prognosticate a recovery. Plaintiff's 
subsequent recovery did nothing more than 
terminate defendant’s obligation to continue 
the payment of benefits and could not serve 
to divest a cause of action that accrued upon 
the submission of due proof. Judgment for 
the insured was affirmed.—Metropolitan Life 
Insurance Company v. Frisch. Indiana Ap- 
pellate Court. April 5, 1946. Rehearing denied, 
May 29, 1946. 11 CCH Lire Cases 702, 872. 


DISABLED EMPLOYEE 
RETIRED ON PENSION 


(MISSOURI) 


e@ Termination of group insurance 
Employer unaware of disability 


Under the group policy, the decedent's 
insurance was to terminate when the em- 
ployment ended, except in a case where the 
employee was totally disabled. In such an 
event, the insurance remained in force dur- 
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ing the continuance of such disability for 
three months from the date upon which the 
employee ceased to work and thereafter dur- 
ing the continuance of such disability until 
the employer notified the insurer to termi- 
nate the insurance as to such employee. On 
September 30, 1932, the sixty-eight-year-old 
employee was retired on a pension, and at 
that time his employment terminated. His 
death occurred on March 25, 1941. Be- 
tween those dates, he was wholly disabled 
and prevented by disease from engaging in 
any gainful occupation, In the monthly re- 
port made by the employer to the insured 
and dated October 11, 1932, under the heading 
“Termination—September, 1932,” appeared the 
name of the decedent. The beneficiary ad- 
mitted that the employee terminated his em- 
ployment with the employer in September, 
1932, and that it notified the insurer of such 
termination, but denied that this was a noti- 
fication by the employer of the termination 
of the insurance because the employee was 
disabled at the time he terminated his em- 
ployment and because notice was not given 
the insurer by the employer subsequent to 
the expiration of ninety days after the ter- 
mination of his employment. 


The court thought that plaintiff had mis- 
conceived the meaning of the policy provi- 
sion in question. The policy provided for 
the discontinuance of the insurance at the 
time the employee left his employment, with 
the proviso that it should remain in effect 
for a period of three months from the date 
upon which the employee ceased work and 
thereafter during the continuance of such 
disability until the employer notified the in- 
surer to terminate the insurance as to such 
employee. “This is not a disabilty provision 
for the purpose of keeping the insurance alive, 
in case of disability, after the termination of 
the employment of the employee.” How- 
ever, plaintiff argued that, under the policy 
terms, notice of the termination of the insur- 
ance could not be given to the insurer by 
the employer, even after the three-months’ 
period, if the disability continued to exist. 
The court found no merit in this contention, 
holding that, under the plain provisions of 
the policy, the employer has the privilege of 
terminating the insurance any time after the 
expiration of the said three-months’ period 
of disability. Moreover, under the policy an 
effective notice of termination of insurance 
could be given before the expiration of the 


three-months’ period. “No doubt, if the em- 
ployee in the case at bar had notified the 
employer of his disability, it would not have 
taken the action it did in respect to sending 
the notice to the insurer, and while the 
notice was ineffective to accomplish the ter- 
mination of the employee’s insurance, never- 
theless, his failure to notify the employer, in 
practical effect, has resulted in the termina- 
tion of his policy for another reason. The 
policy provides for the payment of pre- 
miums. Premiums are the life blood of in- 
surance, and it is not to be presumed that 
the insurer intends to carry insurance over 
any period without receiving payment there- 
for.” It is admitted that the employee paid 
no premiums on his insurance after the ter- 
mination of his employment in September, 
1932, and consequently he had no insurance 
after that date. Judgment for defendant 
was affirmed.—Johnson v. The Travelers 
Insurance Company. Kansas City Court of 
Appeals, Missouri. May 13, 1946. 11 CCH 
Lire CAsEs 761. 

R. C. Southall, W. B, Ennis, Kansas City, Mo., 
for Appellant. 


Clay C. Rogers, Mosman, Rogers, Bell & Con- 
rad, Kansas City, Mo., for Respondent. 


DUE PROOF FURNISHED 
OR WAIVED? 





(TENNESSEE) 


© Total and permanent disability 
Letters to local agent requesting 
examination 
Notice of lapse ignored 


Plaintiff testified that he wrote the man- 
ager of defendant’s Nashville office two let- 
ters, the first dated about January 7 or 8, 
1936, and the second dated about February 5, 
1936. Copies of these letters kept by plain- 
tiff had been lost, but plaintiff’s wife had 
read the letters, knew their contents, and 
put them into a mail box personally. On the 
other hand, the manager of defendant’s 
Nashville office stated he had no recollection 
of the letters and that the files did not con- 
tain them. According to plaintiff, in the first 
letter he told defendant’s manager about 
his series of operations, where he was oper- 
ated on, and that he was very ill, and re- 
quested him to send a doctor or someone 
with proper authority to investigate. In the 
second letter, he told Mr. Litchford that he 
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hadn’t had a reply from him; that he was 
very anxious for him to investigate; and that 
he would appreciate as early an investiga- 
tion as possible. Plaintiff further testified 
that he had a telephone conversation with 
Mr. Litchford at date between the 
sending of the two letters in which Mr. 
Litchford said he had sent plaintiff's first 
letter to defendant’s home office. 


some 


Did these letters constitute the furnishing 
of “due proof” of total and permanent dis- 
ability? The court thought not. “We hold 
plaintiff failed to furnish defendant with due 
proof that he was permanently and totally 
disabled at a time when he would be entitled 
to recover benefits and have the premiums 
waived under this policy of insurance. He 
made no attempt to furnish such proof. He 
made no claim in these letters of such dis- 
abilty. He stated the operations had been 
performed upon him, and he was sick, and 
wanted defendant to send a physician to 


examine him, and no more. The furnishing 
of due proof of his disability is an essential 
fact for plaintiff to establish in order to make 
out his case against defendant for disability 
benefits and waiver of premium. 
to furnish such proof.” 


He failed 


Was the due-proof requirement waived? 
After plaintiff's letter to Mr. Litchford, dated 
February 5, 1936, plaintiff never discussed 
his claim against defendant with any officer 
or employee of defendant nor gave any no- 
tice that he was making a claim against de- 
fendant until he filed his suit on November 
13, 1942. From the time of his last letter 
until suit was brought, more than six years, 
plaintiff received two letters from defend- 
ant’s home office in regard to his policy. 
The first, dated June 30, 1936, informed 
plaintiff that, although former premiums had 
not been paid when due, the policy had not 
lapsed, inasmuch as the net value was suffi- 
cient to carry the policy until November 14, 
1936. If no payment had been made by that 
date, the policy would lapse. Plaintiff did 
not reply to this letter nor call to the atten- 
tion of defendant that he had a claim against 
it for disability, which would automatically 
waive the premiums on the policy if his claim 
were sustained. On June 21, 1940, plaintiff 
received the second letter from defendant, in 
which it was stated that since plaintiff had 
failed to pay the premium extension note 
which became due on April 12, 1933, the 
cash value was used to continue the policy 
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in force under the terms of the automatic 
premium loan clause until November 14. 
1936. On that date the policy lapsed without 
value or benefit. A reinstatement application 
was enclosed, but plaintiff did not reply to 
this letter nor notify defendant that he had 
a claim for disability against it. The court 
did not think that it could be said that the 
due-proot requirement had been waived. At 
most, the manager had told plaintiff that he 
had sent his letter to the home office ‘and 
that he would hear from defendant in ample 
time. Judgment for plaintiff was reversed 
and plaintiff’s suit dismissed.—Jefferson 
Standard Life Insurance Company v. Omo- 
hundro. Tennessee Court of Appeals, Middle 
Section, Nashville. Filed July 27, 1946, 1) 
CCH Lire CAsEs 988, 
Thomas G. Watkins, 
Plaintiff in Error. 


Tyree B. Harris, III, Walker & Hooke: 
ville, Tenn., for Defendant in Error. 


Nashville, Tenn., for 


Nash- 


INSURED MISINTERPRETS 
DISABILITY REQUIREMENTS 


(MISSOURI) 


e@ Insured asks discontinuance of 
benefits 
Subsequent claim 
Sufficiency of initial due proof 


Executors of the insured brought suit on 
two life insurance policies to recover total 
and permanent disability benefits and return 
of premiums for the period from March, 
1932, to April, 1939. The crucial question 
was whether the proof of disability submit- 
ted by the insured in 1930, which the insurer 
had accepted and recognized as sufficient for 
benefit payments and premium waivers from 
1930 to March, 1932, would support the in- 
sured’s right to such payments and waivers 
for continuing disability through the period 
in suit. The inital proof contained the infor- 
mation that the insured had suffered a com- 
plete heart-block ever since 1917 and that at 
the time of his disability in 1930 he had de- 
veloped Adams-Stokes attacks. The insurer 
had knowledge of the existing heart-block 
from the time it wrote the policies. Origi- 
nally it had rejected the insured’s application 
for that reason, but later agreed to issue the 
insurance on a higher premium basis. The 
proof did not purport to fix a date beyond 
which the disability would not extend. When 
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the insurer discontinued benefit payments 
and premium waivers in 1932, it did not do 
so on the basis that this date was as far as 
the proof legally could support the disability. 
The cut-off was made only because the in- 
sured, under the erroneous impression that 
if he performed any of his former duties his 
right to disability benefits ceased, fair- 
mindedly informed the insurer that he was 
attempting to carry on part of his previous 
work and indicated that he assumed, there- 
fore, that he was not entitled to further 
benefits 

Declared the court: “The point that is 
here important is that the insurer accepted 
and recognized the insured’s initial proof as 
sufficient to establish a covered disability. 
Under the terms of the policies . such a 
disability was required to be regarded as a 
total and permanent one unless it thereafter 
ceased to be total. . Initial proof of dis- 
ability having been furnished and recognized 
as sufficient to give rise to liability for bene- 
fit payments and premium waivers, the legal 
foundation for the obligation to make such 
payments and waivers was thereby estab- 
lished ‘during the continuance of such total 
and permanent disability.’” Judgment for 
the insured was affirmed.—The Equitable 
Life Assurance Society of the United States 
v. Mercantile-Commerce Bank and Trust 
Company et al. United States Circuit Court 
of Appeals, Eighth Circuit. June 4, 1946. 
11 CCH Lire CAses 870. 

Lon O. Hocker, Orville Richardson, James C. 


Jones, James C. Jones, Jr., L, D. Fitzgerald, 
Jones, Hocker, Gladney & Grand, for Appellant. 


William H. Armstrong, Thomas H. Cobbs, 
Cobbs, Logan, Roos & Armstrong, for Appellees. 


INSURED'S BODY NOT RECOVERED 


(LOUISIANA) 


¢ Funeral benefit certificate 
Military exception waived 
Inability to produce body 


By the terms of a funeral benefit certifi- 
cate issued to the insured, defendant was 
obligated, upon due proof of death of the in- 
sured, to furnish a funeral “in retail value” 
of $250. The insured lost his life in the serv- 
ice of his country as a parachute rigger when 
the chute carrier to which he was attached 
was torpedoed and sunk some twenty miles 
oft the coast of Leyte Island. His body was 
not recovered. It was, naturally, impossible 


for defendant to furnish the funeral de- 
scribed in the certificate and for which pre- 
mium payments had been made for nearly 
five years. On demand it refused to pay the 
face amount of the certificate to plaintiff, 
who was the sole heir and legal representa- 
tive of the insured. The certificate contained 
a provision that “Military and/or naval serv- 
ices are risks not covered by this policy.” 
Defendant relied upon this clause to escape 
liability under the certificate. The testimony 
of the president of defendant corporation 
disclosed that it was not necessary to sub- 
mit proof of death; that the rights of the 
company under the military and naval clause 
were waived or, at least, would not be in- 
voked to escape liability; and that the $250 
would be paid to plaintiff if the body of the 
insured was produced, as the company had 
done in 7,500 other cases involving service 
men. 


Stated the court: “It is evident from this 
testimony that the company had adopted 
and followed a commendably liberal and gen- 
erous policy as regards service men and 
their heirs or beneficiaries in 7,500 cases, and 
in keeping with this policy, had waived all 
rights accruing to it under the military and 
naval risk clause. However, the com- 
pany did not condition its waiver of proof 
of death and rights under the military and 
naval risk clause upon the production of the 
body, but simply said that the amount would 
be paid if the body should be produced.” 
Counsel disagreed as to whether the certifi- 
cate sued upon was a service insurance policy 
or an industrial life insurance policy. The 
lower court sustained plaintiff's contention 
that the cerificate was governed by the stat- 
utes dealing with service insurance. This 
phase of the controversy was viewed as un- 
important to the reviewing court. Defend- 
ant’s charter in declaring its objects and pur- 
poses included the conducting the business 
of industrial insurance and the furnishing of 
funerals. Act No. 148 of .1936, relating to 
industrial insurance, was named as a statute 
under which the company was incorporated. 
Section 3 of said Act, enumerating some of 
the things a policy should contain, stated: 
se and shall provide for a stated cash 
payment in lieu of such funeral in the event 
a change of domicile of the assured has made 
it impractical for the company to furnish 
such funeral.” A similar provision is found 
in the statutes dealing with service insur- 
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ance. But the certificate in question carried 
no stipulation to meet the requirements of 
this provision. Concluded the court: “Lia- 
bility cannot be avoided by defendant by the 
imposition of an impossible condition prece- 
dent to its discharge of said liability. The 
body of the unfortunate serviceman is some- 
where in the depths of the ocean that en- 
gulfed it when the carrier sank therein. If 
the condition imposed in this case be tenable, 
then payment under all such policies may be 
avoided in cases presenting like facts. This is 
unthinkable.” Judgment for plaintiff was af- 
firmed.—Bruce v. Kilpatrick Life Insurance 
Company of Louisiana, Inc. Louisiana Court 
of Appeal, Second Circuit. June 20, 1946. 
Rehearing denied, July 5, 1946. 11 CCH 
Lire Cases 960. 


Eugene J, Coen, Shreveport, La., for Appellee. 
Love & Bailey, Shreveport, La., for Appellant. 


IS A CONVERSION 
PERIOD A GRACE PERIOD? 


(ILLINOIS) 
© Group insurance 
Death four days after leaving 
employment 
Conversion rights 





Within five days after leaving his employ- 
ment, the insured died. Under the provisions 
of his group insurance certificate, the insur- 
ance automatically terminated when the em- 
ployee left the service of his employer, and 
in the event of termination of employment, 
the employee was entitled, without further 
evidence of insurability, to an individual 
policy of life insurance, provided that within 
thirty-one days thereafter he made written 


application therefor and paid the first pre-_ 


mium thereon. The insured had not elected 
to convert his group insurance prior to his 
death. It was the beneficiary’s contention 
that during the thirty-one-day period within 
which the employee had a privilege of con- 
version, the insurance necessarily remained 
in force. Defendant’s theory was that when 
decedent left his employment, his insurance 
automatically terminated; that thereafter de- 
fendant’s only obligation to him was, at his 
request and upon his compliance with the 
conditions precedent enumerated in the cer- 
tificate, to issue to him an individual life 
insurance policy; that only the former em- 
ployee could make such a request and comply 


with the conditions; and that since the em- 
ployee did not do so during his lifetime, 
neither the beneficiary nor the court could 
bring into being a contract which never 
existed, 

Explained the court: “Group insurance is 
a distinct form of insurance. Under the 
usual life policy the premium charged js 
somewhat larger than the actual cost of 
coverage, and as a consequence a reserve is 
in time built up. It is due to the existence 
of this reserve that the insured may borrow 
upon his policy, be entitled to extended in- 
surance in the event he ceases making pre- 
mium payments, and various other benefits 
usually granted by the contract. Group in- 
surance is in the nature of term insurance. 
Group insurance policies do not confer privi- 
leges granted in ordinary life policies. To 
bring the converted policy into being, affirm- 
ative action by the former employee is re- 
quired, including compliance with conditions 
precedent. ... We are of the opinion that a 
former employee’s privilege to have an indi- 
vidual policy issued to him does not, of 
itself, continue his protection after termina- 
tion of the employment and that it is not a 
grace period. The effect of the grace period 
is to keep the policy alive, whereas the con- 
version rights do not keep the policy alive 
except for the single purpose of conversion.” 
Judgment for plaintiff was reversed and the 
cause remanded with directions to enter 
judgment for defendant.—Howard v. Aetna 
Life Insurance Company. Illinois Appellate 
Court, First District. June 26, 1946. Re- 
leased August 19, 1946. 11 CCH Lure Cases 
1014. 

Defrees, Fiske, O’Brien & Thomson, for 


Appellant. 
McKinley & Price, for Appellee. 


LANGUAGE OF POLICY 
VARIED IN REJECTING CLAIM 


(CALIFORNIA) 


@ Total and permanent disability 
Statute of limitations tolled 


In 1926 the insured was totally disabled 
by tuberculosis of both lungs. In complia- 
ance with the policy terms, he presented to 
defendant due proof that he had become 
wholly and, presumably, permanently dis- 


abled by bodily disease. The complaint 
alleged that defendant fraudulently repre- 
sented to the insured that he was not en- 
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titled to any disability benefits on the ground 
that it did not appear that plaintiff was per- 
manently, continuously and wholly prevented 
thereby, for life, from pursuing some gainful 
occupation, when in truth the policy did not 
contain any requirement that the insured 
must show that disability would perma- 
nently, continuously and wholly prevent him 
for life from pursuing a gainful occupation. 
The trial court sustained defendant’s objec- 
tion that the action was barred by the statute 
of limitations. On appeal, plaintiff argued 
that a fraudulent concealment of fact, upon 
the existence of which the cause of action 
accrues, tolls the statute of limitations. The 
court agreed. Such alleged concealment was 
not excused by the fact that the insured was 
in possession of the policy. 

The front page of the policy provided that 
defendant would pay $300 per annum during 
the life of the insured “if the insured be- 
comes wholly and permanently disabled” before 
age sixty, subject to all the terms and condi- 
tions contained in Section 1. Section 1, in 
fine print on the inside of the policy, pro- 
vides that the benefits shall be paid when 
the insured “has become wholly disabled by 
bodily disease so that he is and will be pre- 
sumably thereby permanently and continu- 
ously prevented from engaging in any 
occupation whatsoever for remuneration or 
profit.” The complaint alleged that the in- 
sured understood from defendant’s explana- 
tion and rejection of the claim that the 
policy required proof that the insured was 
disabled for his entire life and not merely 
that presumably he was so disabled. “When 
an insurer undertakes to explain the meaning 
of its policy, it owes a duty to the insured 
to do so accurately and truthfully, and when 
an insurer varies the language of a policy in 
rejecting a claim, it does so at its own peril. 
It would be palpably unjuct to permit an 
insurer to take advantage of the insured’s 
delay in bringing action when such delay 

.. Was occasioned by the fraudulent and 
misleading statements of the insurer.” Judg- 
ment for defendant reversed and the cause 
remanded for a new trial.—Neff, Admr. v. 
New York Life Insurance Company. Cali- 
fornia District Court of Appeal, Second Dis- 
trict, Division One. April 26, 1946. 11 CCH 
Lire CAsEs 805. 

Hunter R. Skinner, C. P. Von Herzen, for 
Appellant. 


Meserve, Mumper & Hughes, Roy L. Herndon, 
for Respondent. 


“PREMIUMS FOUR WEEKS 
IN ARREARS” 


(SOUTH CAROLINA) 


e Lapse of policy 
Nonpayment of premium 


Defendant’s agent solicited a policy of in- 
surance on the life of the deceased and 
obtained an application dated January 1, 
1945, collecting one week’s premium in the 
amount of fifty cents. On January 8, he col- 
lected another premium and on January 15 
collected a third premium. The policy was 
issued as of January 15, 1945. No further 
premiums were paid. On March 11, 1945, 
the insured lost his life in an automobile 
accident, and the beneficiary filed proofs of 
death. Defendant denied liability for the 
accidental death benefits of $250, relying on 
the clause in the policy which provided that 
“This policy shall become null and void after 
premiums hereon are four weeks in arrears.” 
At the time of the accidental death, the pre- 
miums were five weeks in arrears. 

Declared the court: “We can see no basis 
for the strained construction placed on this 
clause in the policy under discussion by the 
court below to the effect that the word ‘pre- 
miums’ having been used instead of the word 
‘premium’, it meant that at least two weekly 
premiums had to be in arrears for four 
weeks before the policy became null and 
void. Such construction is neither reason- 
able nor logical.” Judgment for the bene- 
ficiary was reversed and the cause remanded 
for entry of judgment in favor of the in- 
surer.—Bolen v. The Capital Life and Health 
Insurance Company. South Carolina Supreme 
Court. Filed May 7, 1946. 11 CCH Lire 
CAsEs 854. 

' D. McK. Winter, Columbia, S. C., for Appel- 
ant. 


McEachin & Townsend, Florence, S. C., for 
Respondent. 


REVIVAL OF LAPSED POLICY? 


(MISSOURI) 


® Unaccepted offer of retinstatement 
Waiver 


A $5,000 life insurance policy was issued 
to the deceased on June 20, 1929. The pol- 
icy called for quarterly premiums of $57 
due on or before the twentieth day of Sep- 
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tember, December, March and June of each 
year. The insured paid the quarterly pre- 
miums up to and including the one due on 
September 20, 1931. His death occurred on 
April 8, 1932. After the expiration of the 
grace period on January 20, 1932, the in- 
sured applied for and defendant granted an 
extension of time for payment of the pre- 
mium due on December 20, 1931, the exten- 
sion to run to February 20, 1932. The 
application provided that the insurance 
would continue in force until the extended 
date without days of grace. The insured 
paid $5 at the time he applied for the exten- 
sion. On March 8, 1932, defendant wrote 
the insured that his premium extension pe- 
riod had expired and that the policy had 
lapsed. An application form for reinstate- 
ment was enclosed. The insured replied 
that he was unable to meet the payment of 
the premium because his money was in a 
closed bank, but that if defendant would 
carry him until September, 1932, he might 
be able to pay up the premium account. 
Defendant replied that it would not be nec- 
essary for the insured to pay his premium 
in full in order to apply for reinstatement 
of his lapsed policy; that it would consider 
his application for reinstatement and for an 
extension of the time for payment of the 
premium due December 20, 1931, on an an- 
nual basis to September 20, 1932, upon 
receipt of the enclosed application for rein- 
statement, dated and signed personally by 
the insured in the presence of a witness, 
along with a remittance of $35. The insured 
made no reply and made no payment or 
application for reinstatement. On April 5, 
1932, defendant mailed to the insured a 
notice of premium due on March 20, 1932. 


Did this conduct on the part of defendant, 
namely the mailing of the notice of a pre- 
mium due on March 20, 1932, have the effect 
of restoring the lapsed policy to life? 
“Mailing insured a notice of the March 
premium would be strong evidence that de- 
fendant regarded the policy as still in force, 
except for the fact that it had previously 
notified insured that the policy had lapsed. 
It had so notified him twice and clearly 
explained to him the method required to 
reinstate the policy. We cannot hold 
that the mailing of the premium notice had 
the effect of reviving or reinstating the 
lapsed policy.” Judgment for plaintiff was 
reversed.—Laustrup, Assignee v. Bankers 
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Life Company. Missouri Supreme Court. 
Filed July 8, 1946. 11 CCH Lure Cases 936. 

Fordyce, White, Mayne, Williams & Hartman, 
506 Olive St., St. Louis, Mo.; Creech & Creech, 


Troy, Mo., Emory M. Nourse, Des Moines, Iowa, 
for Appellant. 


Jonathan Edwards Clarke, Elsberry, Mo., for 
Respondent. 


SON INHERITS MOTHER'S INTEREST 
IN CASH SURRENDER VALUE 


(TEXAS) 


e Rival claimants 
Primary beneficiaries v. son 





The insured’s policies named his wite as 
principal beneficiary and his son as secon- 
dary beneficiary. All premiums were paid 
from the community estate. The insured’s 
wife died intestate, and three years aiter 
her death the insured made his sisters pri- 
mary beneficiaries in both policies, share 
and share alike, the survivor to take. The 
policies were in this status when the insured 
died, leaving a will in which he named 

Soyd White and his son independent execu- 

tors without bond. The sisters, primary 
beneficiaries, submitted proof of death and 
demanded that the proceeds of the policies 
be paid to them in monthly installments as 
provided in the policies. At this juncture, 
the son notified the insurance company that, 
as heir of his deceased mother, he claimed 
one-half of the cash surrender value of the 
policies as of the date of her death. The 
insurance company filed an_ interpleader 
suit. 

The court had this to say: “The policy ts 
of a dual nature. In one aspect it is an 
obligation of the insurance company to pa) 
the stipulated amount at the death of the 
insured. In the other aspect, it is an invest- 
ment, pure and simple, obligating the com- 
pany on surrender of the policy to pay in 
cash the amount of the surrender value. 

Was the cash surrender value of the 
policies property that belonged to the com- 
munity estate at the time of the death ot! 
Mrs. Hardin? The decisions of this state 
have repeatedly so held.” The court thought 
it clear that at the time of her death, Mrs. 
Hardin owned a one-half interest in the cas! 
surrender value of the policies and that said 
property was inherited by her son and only 


VUTUEUTO AEA UT Henan 


ILJ—SEPTEMBER, 1946 





heir. 
sure 
pose 
in th 
of th 
ciari 
of tl 
inter 
polic 
et al 
ance 
App 
Dall: 
nied, 
Liv 
for A 
Gol 
tin, 
Tex. ; 
Appe 


VAI 


(NE' 


\ 
pora 
grou 
tific: 
cian 
bene 
tere: 
emp 
LTol 
bene 
Sho 
died 
of tl 
acc¢ 
inst 
turn 
sequ 
the 
tot 
of 
etfe 
clar 
hus! 
sur) 
that 
fits 
lhe 


that 


-ourt. 
s 936. 
‘tman, 
reech, 
Iowa, 


., for 


REST 


econ- 
} paid 
ired’s 
aiter 
S pri- 
share 
The 
sured 
amed 
xecu- 
mary 
1 and 
licies 
its as 
cture, 
r that, 
1imed 
f the 
The 


eader 


icy 1S 
is an 
) pay 
f the 
\vest- 
com- 
ay in 
value. 
f the 
com- 
th ot 
state 
ought 
Mrs. 
; cas] 
t said 
only 


HUOUONTANNU ANUSARA WLUW : TNA 


heir. It was beyond the power of the in- 
sured, by changing the beneficiaries, to dis- 
pose of or extinguish the interest of the son 
in the proceeds of these policies. Judgment 
of the lower court for the primary benefi- 
ciaries Was reversed and entered in favor 
of the son in the amount of his mother’s 
interest in the cash surrender value of the 
policies at the time of her death—Hardin 
et al. v. The Volunteer State Life Insur- 
ance Company et al. Texas Court of Civil 
Appeals, Fifth Supreme Judicial District, 
Dallas. February 22, 1946. Rehearing de- 
nied, April 5, 1946. 11 CCH Lire Cases 794. 
Lively, Dougherty & Alexander, Dallas, Tex., 
for Appellants. 


Goldsmith & Bagby, Chester M. Fulton, Aus- 
tin, Tex.; Donalson, Bullard & Kucera, Dallas, 
Tex.: Hattie L. Henenberg, Dallas, Tex., for 
Appellees. 


VALIDITY OF ASSIGNMENT 


(NEW JERSEY) 
@ Widow v. sons 
Nonassignability clause 
Unchallenged by insurer or employer 


As an employee of General Motors Cor- 
poration, the decedent was insured under a 
group insurance plan. His individual cer- 
tificate was payable to his wife, as benefi- 
ciary, and it was provided that should the 
beneficiary predecease the insured, “the in- 
terest of such beneficiary shall vest in such 
employee, subject to the provisions of the 
group policy.” The right to change the 
beneficiary was reserved to the insured. 
Shortly after the designated beneficiary 
died, the insured made an oral assignment 
of the insurance certificate to his three sons, 
accompanied by a manual delivery of the 
instrument to Roy, who immediately re- 
turned it to his father for safekeeping. Sub- 
sequently, the insured remarried. Following 
the insured’s death his widow asserted title 
to the insurance proceeds under a provision 
of Section 9 of the group policy to the 
effect that if there be no designated benefi- 
ciary, the benefits are payable to the wife or 
husband, if living, and if not living, to the 
surviving children. The policy also declared 
that the insurance certificate and the bene- 
fits provided thereunder were nonassignable. 
The certificate itself bore an endorsement 
that the insurance was nonassignable. 


Declared the court: “While the general 
rule elsewhere is that the beneficiary of an 
ordinary life insurance policy acquires a 
vested and absolute interest therein, not 
subject to divestment without his consent, 
only where there is no reservation of the 
right to effect a change of beneficiary, and 
that where such right is reserved, the desig- 
nated beneficiary has a mere expectancy, 
and no interest therein which can be as- 
signed until it becomes absolute by the 
death of the insured, in this state it seems 
to be the accepted rule that, notwithstand- 
ing the reservation of the right to change 
the beneficiary, the interest of the desig- 
nated beneficiary in such a policy is a vested 
property right, payable if he survives the 
insured, which can be divested only by a 
change of beneficiary in the mode and man- 
ner prescribed by the contract. And chan- 
cery has applied this doctrine to group life 
insurance policies. But here, as we have 
seen, the certificate provides that if the 
designated beneficiary should predecease 
the insured, the ‘interest’ of such beneficiary 
‘shall vest’ in the insured, subject to the 
terms and conditions of the master policy. 
Thus, when the parol assignment of the 
certificate was made, the ‘interest’ of the 
deceased beneficiary, however it may be 
termed, was ‘vested’ in its entirety in the 
insured; and, the nonassignability clauses 
to one side, his assignment of the certifi- 
cate served to vest in the assignees the 
entire property right and interest in the 
policy.” The court further stated that 
the nonassignability clause was inserted for 
the benefit and protection of the insurer 
and employer, and they alone could chal- 
lenge an assignment made in violation of 
the policy terms. The insurer waived the 


performance of the condition by exercising 
its right of interpleader, and the employer 
did not seek to enforce the covenant. The 
decree awarding the proceeds to the sons 
was affirmed.—Metropolitan Life Insurance 
Company v. Helen Welstead Woolf, George 


Woolf et al., Respondents. 
Court of Errors and Appeals. 
20, 1946. 11 CCH Lire Cases 893. 

John E. Toolan, 216 Smith St., Perth Amboy 
N. J., for Defendant, Appellant. 


Saul Nemser, Abner W. Feinberg, 75 Mont- 
gomery St., Jersey City, N. J., for Defendants, 
Respondents. 


New Jersey 
Filed May 
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WHICH REMEDY DID 
THE INSURED ELECT? 


(SOUTH CAROLINA) 
@ Total and permanent disability 
Damages for fraudulent breach re- 
covered in prior action 
Subsequent benefits sought 





The policy issued to plaintiff in 1918 con- 
tained a provision for total and permanent 
disability benefits. Below the final attesta- 
tion clause was stamped, in fine print, a 
war clause, which provided that the total 
and permanent disability and double in- 
demnity provisions would become null and 
void if the insured engaged in military or 
naval service in time of war outside the 
boundaries of the United States or Canada. 
Prior to the instant action, the insured 
brought suit against defendant insurer, al- 
leging that he became totally and perma- 
nently disabled in 1939; that defendant 
refused to pay the benefits due him; and 
that the war clause stamped upon the policy 
was an attempt on the part of the insurer 
to deprive him of the disability benefits and 
was added without his knowledge or con- 
sent. In the prayer of his complaint he 
sought reformation of the policy by striking 
out the war clause endorsement and de- 
manded $3,000 in damages. The insurance 
company denied any fraudulent act in con- 
nection with the cancellation of the dis- 
ability benefit provision and asserted that it 
had been eliminated from the policy because 
the insured served in France from July, 
1918, until March, 1919, in World War I. 
The jury returned a verdict for plaintiff 
which included an accrued annual payment 
for total disability and a refund of two an- 
nual premiums paid by the insured under 
protest. In this action the insurance com- 
pany sought a declaratory judgment, ad- 
judging that all the insured’s claims by 
virtue of the total and permanent disability 
provision of the policy had previously ter- 
minated by reason of the judgment in the 
prior action. The insurer also sought an 
injunction enjoining the insured from fur- 
ther proceedings by virtue of any alleged 
claim under the disability benefit provision. 
The insured countered with the allegation 
that the judgment in the prior action cor- 
rectly and finally fixed the liability of the 
insurer for the payment of disability bene- 
fits; that the provision was still alive and 


in force; and that the insurer was obligated 
to pay him $250 annually as long as he 
remained totally and permanently disabled. 


The trial court held for the insurer, ruling 
that when the insured brought his action 
for damages based upon breach of contract 
accompanied by a fraudulent act, he had 
made his choice and that such election of 
remedies was irrevocable. The precise ques- 
tion had never been presented to the re- 
viewing court. The issue as phrased by the 
insurance company was whether one can 
treat a contract as terminated, sue to re- 
cover for its alleged fraudulent breach and, 
following the recovery of actual damages in 
such action, thereafter assert that the con- 
tract is still in force. “Obviously,” said the 
court, “the policy contract cannot at one 
and the same time be both in force and not 
in force. The wronged party has the right 
to choose which it shall be, but he also has 
the corresponding duty to make such choice 
one way or the other. By referring to 
the complaint in the first action, it will be 
noted that neither directly nor indirectly did 
the insured treat the disability provision as 
rescinded by him. He alleged that the war 
clause stamped upon the policy was an at- 
tempt on the part of the company to deprive 
him of the disability benefits and that the 
attempted cancellation of the disability pro- 
vision was part of a scheme by the company 
to reduce its liability.” Moreover, the court 
noted that the insured paid two annual pre- 
miums under protest, which would indicate 
that he continued to rely upon the efficacy 
of the health provision. Prayer for refor- 
mation of the policy by striking out the war 
clause was likewise strongly suggestive that 
in bringing the first action the insured had 
no intention of rescinding the provision of 
the contract for disability benefits. Con- 
cluded the court: “It follows from what we 
have said that the action by the insured was 
not based upon the disaffirmance of his in- 
surance policy providing for disability bene- 
fits and that a second action for subsequently 
accruing benefits would not be _ barred.” 
Judgment for the insurance company was 
reversed.—New York Life Insurance Com- 
pany v. Smith. South Carolina Supreme 
Court. Filed July 5, 1946. 11 CCH Lire 
Cases 1001. 

W. L. DePass, Jr., Murdoch M. Johnson, 
Camden, S. C., for Appellant. 


Thomas, Cain & Black, Columbia, S. C., for 
Respondent. 
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A SKATE ON THE LOOSE 


(CONNECTICUT) 
® Skating rink patron injured 
Skate fastened by rink employee 
Res ipsa loquitur instruction 





An experienced roller skater, the fifteen- 
year-old plaintiff paid his admission fee at 
defendant’s rink and received a pair of 
skates from one of the attendants. He 
Presented them to the “skate boy,” who 
fastened them to plaintiff’s shoes, making 
use of a strap at the heel and a screw clamp 
at the toe. After skating for one-half hour 
plaintiff noticed that the right skate ap- 
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peared to be loose and returned to the 
“skate boy,” who tightened it. Plaintiff 
resumed skating, but a few minutes later 
the right skate came off at the toe, causing 
plaintiff to fall and break his arm. The 
jury returned a verdict for defendant, and 
plaintiff assigned error in the court’s charge 
upon the res ipsa loquitur doctrine, claiming 
that under a proper application of the prin- 
cipal the jury could have found that de- 
fendant was negligent in failing to fasten 
the skate properly to plaintiff's shoe. The 
three conditions affording a basis for the 
application of the doctrine in such an in- 
stance are: the apparatus must be such 
that in an ordinary instance no injury would 
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result unless from a careless construction, 
inspection or user; both inspection and 
user must have been at the time of the 
injury in the control of the party charged 
with neglect; and the injurious occurrence 
or condition must have happened irrespec- 
tive of any voluntary action at the time by 
the injured party. The court’s charge in- 
cluded a correct statement of these three 
requisites. Plaintiff contended that the 
court’s statement with reference to the sec- 
ond requisite that “at the time the skate 
had been put on plaintiff's foot, and he was 
using it to skate with,” constituted an insuf- 
ficient and erroneous construction. It was 
his claim that the court should have quali- 
fied and explained its instruction by further 
charging that, “The user contemplated does 
not necessarily mean that of the defendant 
who provides the apparatus. . If the ap- 
paratus is placed with the injured one and 
involves no voluntary or other action which 
contributed to the failure of the device to 
work at the proper time then the jury 
have a right to infer negligence from the 
accident and the circumstances attend- 
ing it.” 


Ruled the Court: “In skating as he did 
the plaintiff by his own conduct voluntarily 
imposed a stress and strain upon the me- 
chanical means used to attach the skate to 
his shoe as well as upon the shoe itself, 
which was behaviour likely to affect the se- 
curity of the fastening, and defendant's 
ability to control those means had been 
terminated.” In fact, the instruction gave 
plaintiff more than he was entitled to and 
contained no error prejudicial to him. Judg- 
ment for defendant was affirmed.—Bluett 

Eli Skating Club. Connecticut Supreme 
Court of Errors. August 16, 1946. 13 
CCH NEGLIGENCE Cases 929. 

Louis Feinmark, Benjamin F. 
Plaintiff, Appellant. 


Morris Tyler, J. Stephen Knight, Herbert L. 
Emanuelson, for Defendant, Appellee. 


Goldman, for 


BOTTLE EXPLODES IN HANDS 


(MAINE) 


© Bottle being placed in cooler 
Res ipsa loquitur 


While plaintiff was placing a bottled bev- 
erage in the cooler, the bottle burst, caus- 
ing injuries to her hand. Plaintiff claimed 
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that she did not strike the bottle against 
any hard object and insisted that the cause 
of the explosion must have been over- 
carbonation. She relied upon the doctrine 
of res ipsa loquitur to make a prima facie 
case. “The maxim of res ipsa loquitur ‘the 
thing itself speaks’ might, in practice, be 
translated ‘the accident spells negligence,’ 
It does not dispense with the requirement 
that the one who alleges negligence must 
prove it. It is a rule of evidence that re- 
lates to the mood of proof. It is applicable, 
where there has been an unexplained acci- 
dent, and the instrument that caused the 
injury was under the management or con- 
trol of the defendant, and in the ordinary 
course of events the accident would not 
have happened if the defendant had used 
due care. It must not be a question 
of conjecture. The circumstances of the 
accident must indicate negligence. If there 
are several reasons why the accident may 
have happened, for some of which the de- 
fendant would be liable, and others for 
which defendant would not be liable, the 
jury is not at liberty to guess which reason 
caused the accident. We hold that the 
evidence of the breaking of a bottle, after 
the bottle has left the control of defend- 
ant, and without proof of any other cir- 
cumstance indicating failure on the part of 
the defendant to use due care is not suff- 
cient to make a prima facie case of negli- 
gence.” 


The precise question involved had never 
been decided in Maine, and plaintiff urged 
the court to adopt the rule of some South- 
ern states which hold that res ipsa loquitur 
is not applicable to the bursting of a single 
bottle, but with evidence of other explo- 
sions, a case is presented sufficient to go to 
the jury. The court adhered to its pre- 
vious decisions, wherein it ruled that 
testimony of other explosions was in- 
admissible. Even if the North Carolina 
rule had been adopted > the State of 
Maine, the court held that it would not 
have availed plaintiff in a instant action 
for the reason that defendant produced evi- 
dence which fully rebutted any possible 
inference of negligence. “Undoubtedly,” 
concluded the court, “the jury permitted 
sympathy for an injured plaintiff to out- 
weigh legal proof.” Defendant’s motion for 
a new trial was sustained.—Stodder v. Coca 
Cola Bottling Plants, Inc. Maine Supreme 
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Judicial Court. August 1, 1946. 13 CCH 
NEGLIGENCE Cases 900. 

Edward W. Bridgham, Harold J. Rubin, Bath, 
Maine, for Plaintiff. 


Locke, Campbell & Reid, Augusta, Maine, 
John P. Carey, Bath, Maine, for Defendant. 


COAL GAS AND FUMES 
HARM TENANTS 


(MASSACHUSETTS) 


e Furnaces converted to coal 
Inadequate size of flues 
Landlord’s liability 


Barring accidents and_ circumstances 
beyond the control of the lessor, the lessee 
was to be furnished heat from October 1 
to May 30 of each year. Prior to the fall 
of 1943 the apartment house was heated 
satisfactorily by two oil burning furnaces 
in the basement,’ one of them immediately 
below the apartment occupied by plaintiffs. 
In the summer of 1943 conversion of the 
heating system to coal was made neces- 
sary by the refusal of the Office of Price 
Administration to grant defendant a fuel 
oil ration. The flues of the chimney were 
adequate in size when oil was burned, but 
were totally inadequate when coal was 
burned. The result was that when the 
furnace immediately under the apartment 
occupied by plaintiffs began to burn soft 
coal, plaintiffs’ apartment was so filled with 
smoke, coal gas and fumes that they could 
scarcely live there. They were forced to 
keep their windows open even in cold 
weather and to remain out of the apartment 
as much as possible. The smoke, gas and 
fumes made them ill and ruined their house- 
hold furnishings. Plaintiffs sought an in- 
junction against the continuance of this 
nuisance and damages, but before the hear- 
ing took place, the nuisance had ceased 
because the OPA granted defendant per- 
mission to reconvert the furnaces to burn 
oil. An award of damages remained the 
only question to be considered. The trial 
judge found that defendant had failed to 
use ordinary care to prevent injury to plain- 
tiffs and had maintained a nuisance. He 
lurther found that plaintiffs were not con- 
tributorily negligent. 





There was evidence that an additional 
flue pipe could have been installed to carry 
smoke, gas and fumes from the furnaces 
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to the open air at the roof and that such 
a pipe would have prevented the nuisance. 
“We assume, without deciding,” stated the 
Court, “that governmental compulsion, no 
less than governmental permission, may 
excuse what without it would be an action- 
able nuisance. But in the present case the 
judge properly found upon the evidence 
that the nuisance was the result, not of 
governmental compulsion, but of defend- 
ant’s own want of reasonable care in deal- 
ing with a difficult situation.” The decree 
entered for plaintiffs was afirmed.—Gilbert 
et al. v. Thierry. Massachusetts Supreme 
Judicial Court. Middlesex. May 10, 1946. 
13 CCH NEGLIGENCE Cases 657. 

A. E. Lewis, for Defendant. 

W. H. Lewis, Jr., for Plaintiffs. 


DEFECTIVE VENDING MACHINE 


(TENNESSEE) 


e Finger amputated 
Bailor’s liability 


The automatic dispensing machine which 
defendant bottler installed in the State 
School for the Deaf operated as follows: 
Some two dozen bottles were placed in the 
machine on a chain. A coin dropped in the 
slot automatically tripped an electric switch 
which started the chain and carried a bottle 
to a point underneath an aperature three 
or four inches in diameter. When the bottle 
reached this point a light came on and the 
machine stopped. As the bottle moved 
toward the aperture, it was guided by a 
four leaf clover disk revolving on a rod 
with a steel cylinder. A lid over the open- 
ing was provided, the instructions reading, 
“Insert Coin—Lift Lid—Take Out Bottle.” 
At the time plaintiff's finger was caught 
in the machine and amputated at the 
knuckle, the lid was missing and the light 
was not working. The _ eleven-year-old 
plaintiff was not a pupil at the school, but 
on the occasion of her injury, she had come 
to visit her father, who was one of the 
teachers. Apparently she inserted her hand 
while the chain and disk were in operation 
and before the bottle had reached a posi- 
tion from which it could be removed from 
the machine. If the light had been on, she 
could have seen that the bottle was not in 
a position to be removed, and if the lid 
had been closed and she had followed the 
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directions, the machine might have come 
to rest before she had time to insert her 
hand. 

There was no proof that the machine, at 
the date of bailment, was not properly pro- 
vided with a light and lid. The condition 
was as obvious to the bailee as to the bailor. 
In fact, the bailee had superior knowledge 
of the danger because two students had 
previously been injured on the machine. 
This was known to the bailee, but not to 
the bailor. The bailor delivered to the 
bailee a machine without the defects which 
existed at the date of the accident. It had 
no notice that the machine had become de- 
fective. Since there was no duty to re- 
move the defects and repair the machine 
except after notice, which was not given, 
no breach of duty by defendant was shown. 
Judgment for defendant was affirmed.— 
Jones, etc. v. Hartman Beverage Co., Inc. 
Tennessee Court of Appeals, Eastern Sec- 
tion. July 31, 1946. 13 CCH NEGLIGENCE 
Cases 919, 

W. Hoyle Campbell, W. O. Lowe, Knoxville, 
Tenn., for Plaintiff in Error. 


J. C. Thomason, Knoxville, Tenn., for De- 
fendant in Error. 


DOLLY TRIPS GARAGE PATRON 





(CONNECTICUT) 
e Protruding from beneath parked car 
Dim lighting 
Contributory negligence 


More than one kind of “dolly” can cause 
a man’s downfall, so plaintiff learned. He 
had been standing around for three-quarters 
of an hour waiting for his car at defendant’s 
garage. Wondering just how much longer 
the repairs would take, plaintiff started to 
walk between two parked cars toward a 
workbench at which there was a light and 
toward which he had seen the mechanic 
who was working on his car go. The 
garage was dim, and the cars cast shadows. 
As he passed the first car, he stumbled over 
a dolly which projected about ten inches 
beyond the side of the car. A dolly or 
creeper is a carrier on rollers, two or three 
feet long, used by mechanics to slide under 
cars when it is necessary to work on the 
underbody. Plaintiff knew that dollies are 
customarily used by mechanics in garages. 
The one in question was of light maple and 


would have been seen by plaintiff had he 
been alert. 

Did plaintiff exceed the limits of his jn- 
vitation? While plaintiff testified that he 
could have seen the dolly had he been 
alert, there was no evidence that the floor 
of the garage was in a condition that re- 
quired him to be vigilant. The court was 
unwilling to hold that plaintiff was negli- 
gent in failing to see the dolly. Judgment 
for plaintiff was affirmed.—Smith v. The 
L. & S. Corporation. Connecticut Supreme 
Court of Errors. August 8, 1946. 13 CCH 
NEGLIGENCE CAsEs 926, 


M. J. Blumenfeld, for Defendant, Appellant. 


Dennis P. O'Connor, John W. Joy, James N. 
Egan, for Plaintiff, Appellee. 


EXCUSE FOR INFANTS 


(NEW YORK) 


@ Child injured at skating rink 
Failure to file a claim within 30 days 
Municipality’s liability 

Plaintiff was ten years of age at the time 
of her injury at defendant’s skating rink. 
No notice of the child’s claim was given to 
defendant until approximately six months 
after the accident when a properly verified 
claim and notice of intention to sue were 
served by the guardian ad litem, who was 
appointed for plaintiff five months after the 
injury. At the time of the accident, the 
Municipal Code provided that all claims 
against the city for damages or injuries to 
persons had to be presented to the proper 
city officials within thirty days after the 
damage or injuries. It was further provided 
that no action could be maintained unless 
the claim had been presented within the 
thirty day period and notice of intent to 
sue had been given within six months. 
These provisions were made applicable to 
“claims of infants and all other persons.” 
Defendant argued that the Legislature 
clearly intended that infants, as well as 
those who might be mentally or physically 
unable to comply with the requirements of 
the statute, were barred unless they pre- 
sented a claim for injury within thirty days 
from the date of the accident. 

Reasoned the Court: “The difficulty with 
appellant’s argument is that it seems to 
ignore the underlying basis of the applicable 
New York rule which, it may be conceded, 
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is at variance with that of many other juris- 
dictions. It is not that the statutory 
language as to serving notice of claims does 
not apply to infants and those mentally or 
physically incapacitated to give notice. 
Our courts, on the contrary, have always 
recognized that the requirements did apply 
to such claimants.” The court stated that 
the real foundation of its rule of construc- 
tion was expressed in the following: “ ‘It 
is an accepted maxim that the law does not 
seek to compel a man to do that which he 
cannot possibly perform. If an infant 
of ten years is injured, with no one capable 
of presenting a claim to the common coun- 
cil, the strict limitation of the statute should 
not be raised against him. If twenty years 
of age and mature and not disabled by his 
injuries, then the statutory requirements 
should be applicable.’” Judgment for the 
infant was affirmed.—Staszewski, etc. v. 
City of Rochester. New York Supreme 
Court, Appellate Division, Fourth Depart- 
ment. May 8, 1946. 13 CCH NEGLIGENCE 
Cases 752, 

William H, Emerson, Corporation Counsel, 
Rochester, N. Y., for Appellant. 


Charles D. Mercer, Rochester, N. Y., for Re- 
spondent. 


ELEVATOR SHAFT ATTRACTS CHILD 


(NEW YORK) 
@ Attractive nuisance 
Jury instruction 


Defendant’s employees had been painting 
in a warehouse in plaintiff's neighborhood, 
during which time they used a freight ele- 
vator in the building. The elevator was so 
installed that at its lowest descended posi- 
tion, the floor of the lift was three feet 
above the adjacent surface of the street. 
Attached to the building was a push up 
door which closed off the opening into the 
elevator. There was no other door or 
means of closing off that side of the ele- 
vator. Consequently, when it ascended that 
side of the elevator was open to the wall of 
the building between which was an open 
space of some seven inches. A number of 
children in the neighborhood were known 
by defendant and its employees to play in 
and around the building and elevator. On 
the occasion of the accident, the six-year- 
old intestate and a ten-year-old companion 
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were playing on the elevator platform. Two 
of defendant’s employees were talking with 
them, but soon went farther into the ele- 
vator, where one of them began to mix 
some paint, and the other operated the 
elevator to the third floor. The next thing 
the two men heard was the ten-year-old 
child crying that the deceased had fallen. 
The two children had gotten onto the ele- 
vator when or just before it started and 
had ascended to the third floor, whereupon 
the deceased went to look out the window 
and fell through the space between the ele- 
vator and the wall of the building into the 
pit and to her death. The jury was in- 
structed that defendant could not be held 
responsible for the accident unless the 
painters had some knowledge that the chil- 
dren were on the elevator and that they 
were not required to anticipate that these 
children would get upon the elevator. 


Was this instruction a correct statement 
of the law of the case? Should the jury 
have been permitted to find defendant liable 
even though the employees did not ac- 
tually know of the presence of the children 
on the elevator prior to the accident? The 
reviewing court thought that the trial 
court’s charge was much too restrictive in 
its statement of the law as to defendant’s 
liability. The jury should have been in- 
structed in accordance with the rule given 
in Restatement of Law—Torts, Volume IT, 
Section 339. The reviewing court was of 
the opinion that the evidence presented 
questions of fact as to every one of the con- 
ditions listed in the Reinstatement and that 
the jury would have had evidence to sup- 
port the findings that the maintenance and 
operation of the elevator constituted a place 
where defendant knew, or should have 
known, that children such as the deceased 
would be apt to trespass; that such place 
was one which defendant knew and realized 
or should have realized was one which in- 
volved an unreasonable risk of death or 
serious bodily harm to children such as the 
deceased; that the deceased, because of her 
youth did not discover the dangerous con- 
dition or realize the risk involved in getting 
into the area thus made dangerous; and 
that the utility to defendant of maintaining 
and operating the elevator was slight as 
compared to the risk it involved to the de- 
ceased. Judgment for defendant was re- 
versed and the cause remanded for a new 
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trial—Clifton, Admx. v. Patroon Operating 
Corporation. New York Supreme Court, 
Appellate Division, Third Department. 
June 26, 1946. 13 CCH NEGLIGENCE CASES 
910. 


John J. Scully, 49-51 State St., Albany, N. Y., 
for Appellant. 


Carter & Conboy, 74 Chapel St., Albany, N. Y., 
for Respondent. 


FLYING MATCH HEAD 
IGNITES RAKED GRASS 


(CALIFORNIA) 


e Striking match on board on windy 
day 
Broken match head as warning 


Defendant and his wife were building a 
tenthouse near an oak tree on their prop- 
erty, which was located in the mountainous 
district of San Diego County. They had 
cleared the site and had raked the dry grass, 
leaves and other inflammable materials from 
under the tree. Weary of his labors, de- 
fendant sat down to rest on a sawhorse, 
rolled a cigarette and struck a kitchen match 
on the sawhorse. When he raised the match 
in front of his face he saw that the head 
was broken off. Immediately he looked 
around, and much to his alarm, he noticed 
that a fire had started in the dry grass. He 
and his wife struggled heroically to extin- 
guish the blaze. They stamped on it, beat 
it with boards, tried to smother it with a 
canvas and dirt, and poured water on it. 
The efforts were in vain, for the fire, driven 
by a strong wind, assumed conflagration 
proportions and spread from defendant's 
property to the adjoining land owned by 
plaintiff. 


It seemed to the court that there were 
at least two reasonable inferences which 
might be drawn from the uncontradicted 
evidence. These inferences were to the ef- 
fect that there was negligence on the part 
of defendant in either starting the fire or in 
discovering it promptly, or both, and that 
the fire could have been prevented from 
spreading if defendant had been vigilant. 
“The breaking of the kind of match used 
by defendant when being ignited on a board 
is not unusual, and that the head, when 
broken off, would fly a distance of five feet 
was not an unforeseeable result. Thus the 


striking of such a match on a board on a 
windy day in close proximity to inflamma- 
ble material might furnish the ground for 
the inference of negligence in starting the 
fire. .. . The size of the blaze when dis- 
covered and the lack of success of their 
vigorous efforts to control it may have 
caused the trial court to conclude that de- 
fendant and his wife were mistaken in thei 
testimony that the fire was discovered im- 
mediately. The trial judge might have con- 
cluded that the fire was not discovered 
immediately and that there were no prompt 
efforts to control it. When defendant saw 
the broken stump of the match in his hand. 
it should have been a warning of danger, 
and he should have anticipated the proba- 
bility of fire.’ Judgment for plaintiff was 
afirmed.—Gute v. Halstead. California Dis- 
trict Court of Appeal, Fourth District. July 
15, 1946. 13 CCH NEGLIGENCE CAsEs 914. 


Luce, Forward, Lee & Kunzel, for Appellant 
C. Guy Selleck, Jr., for Respondent. 


FERROUS AND NON-FERROUS 
METALS PACKED TOGETHER 





(LOUISIANA) 
@ Vendor’s liability 
Negligent packing 
Sub-vendee’s plant damaged 


Plaintiff operates steel mills, purchasing 
scrap iron for remelting and _ fabrication 
into steel products. Defendant was en 
gaged in the operation of an ordnance plant, 
supplying ammunition and other ordnance 
materials to the United States Government, 
and as an incident to its business, accumu 
lated and sold large quantities of scrap fot 
remelting purposes. Under the rules and 
regulations of the OPA and WPB a combi 
nation of ferrous and non-ferrous mate- 
rials was prohibited. Defendant issued an 
invitation to bid on certain items of scrap, 
including “Aluminum, Miscellaneous Scrap 
Ammunition Components, Fuses, etc., and 
Tin (Ammunition Containers Compressed.)” 
Under the invitation to bid, the purchase! 
warranted that the purchase and all future 
transactions with the property would be in 
accordance with the rules of the OPA and 
WPB and agreed to sell and ship or use 
the items purchased only as scrap. One 
Schultz submitted a bid, which was ac 
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cepted. Plaintiff had previously ordered 
some steel scrap from a company which, 
in turn, had contracted to buy the carload 
of ammunition containers from Schultz. 
The company directed Schultz to ship the 
containers direct to plaintiff. When they 
were placed in two of plaintiff’s open hearth 
furnaces, the heat of the steel went through 
the furnaces and damaged them to the ex- 
tent of $86,707.47. Plaintiff made an im- 
mediate inspection of several of the blocks 
of ammunition containers which had not 
been placed in the furnaces and discovered 
that the containers, which were of ferrous 
metal, had been loaded with and contained 
aluminmum washers, which were non- 
ferrous metals, and that defendant had 
blocked together parts of both items. 


The complaint represented an action in 
tort and an action ex contractu. It was 
alleged that defendant negligently mixed, 
concealed and compressed these two metals 
in violation of OPA and WPB regulations; 
that defendant warranted the product to be 
fit for remelting when it knew that a non- 
ferrous metal was concealed therein, result- 
ing in a combination known to be inherently 
dangerous to life and property when used 
for the purposes intended and commonly 
used. Declared the Court: “There is a 
trend in our Louisiana jurisprudence, as 
well as over the whole United States, for 
the ‘magic of the metaphysics of privity’ 
to be no more applied. An examination of 
eight A. L. R. notes (1922 to 1943) dis- 
closes a rapid growth of the movement. 
The question before us is whether it is 
timely for us to join the movement with 
this case. We believe so. The doctrine of 
civil law in sales of movables is that of 
caveat venditor; the seller warrants unless 
there be special agreement to the contrary. 
Of all the states, therefore, Louisiana should 
be the first and should be in the lead. So 
we must overrule the motion to dismiss on 
the ground that no relief can be granted 
because there was no warranty ex contractu 
and because of want or privity. Even ig- 
noring the contract side of the case, the 
court held that the motion to dismiss was 
overruled, for in plain tort law the negli- 
gent packing of the ferrous and non-ferrous 
metal by the seller in bundles that proved 
deceitful because the aluminum washers 
could not be seen was the proximate cause 
ot the damage to plaintiff’s plant—LaClede 
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Steel Company v. Silas Mason Company. 
United States District Court, Western Dis- 
trict of Louisiana. July 25, 1946. 13 CCH 
NEGLIGENCE Cases 880. 


W. Scott Wilkinson, Wilkinson, Lewis & Wil- 
kinson, 1525 Slattery Bldg., Shreveport, La., 
Lewis, Rice, Tucker, Allen & Chubb, 208 N. 
Broadway, St. Louis, Mo., for Plaintiff. 


Malcolm E. LeFargue, U. S. Atty., John H. 
Overton, Asst. U. S. Atty., Shreveport, La., for 
Defendant. 


FISHERMAN SLIPS 
FROM SLIMY PIER 





(MASSACHUSETTS) 
@ Pier owner’s liability 
Duty to clean cap log 


An experienced fishman, a member of the 
crew of the fishing trawler “Thomas Whalen,” 
was injured in leaving a pier operated by 
defendant. Plaintiff was attempting to board 
another vessel, the “Cohasset,” owned by 
plaintiff's employer, and from the “Cohasset” 
to board the “Thomas Whalen,” which was 
lying outside the “Cohasset.” Along the 
edge of the wharf and above its floor was a 
cap log, and above the cap log and fastened 
to it at the place where the “Cohasset” lay 
was a horizontal iron bar called a dog, in- 
tended to afford a grip for a person passing 
from the wharf over the cap log to a steel 
ladder, the top rung of which was about a 
foot below the bottom of the cap log. By 
that ladder a person could descend to the 
deck of a vessel lying at the wharf. When 
fish are unloaded and weighed, the scales 
are placed on the wharf close to the cap log, 
and the fish are hoisted out of the vessel in 
pails over the cap log and into the scales. 
In this process fish slime is inevitably de- 
posited on the cap log and the floor near it. 
On the day in question defendant had in its 
employ three or more cleaners, one of whom 
cleaned the cap log near the dog early in the 
morning. Soon afterwards the unloading of 
the “Cohasset” was commenced and was 
completed before one o’clock in the after- 
noon. It was customary for the cap log to 
be washed down every morning and when a 
boat was unloaded at any time during the 
day. One of defendant’s officers testified 
that “all vessels dirty up the wharf when 
they are unloading,” and that the cleaners 
“wait for a vessel to finish unloading before 
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they would begin to clean.” Plaintiff ar- 
rived at the pier a little after two o’clock in 
the afternoon. In order to board the “Thomas 
Whalen,” which was due to sail immediately, 
he had to board the “Cohasset” first. He 
noticed that the cap log for a number of 
feet on each side of the dog was covered 
with fish slime. A shipmate preceded him 
across the cap log and down the ladder, 
while another companion escaped the slime 
by jumping from a clean part of the cap 
log to the boat deck of the “Cohasset,” a 
feat which plaintiff thought too difficult for 
him. He grasped the dog with his right 
foot. His left foot slipped in fish slime, his 
body “pulled up solid against his right arm,” 
his grip broke on the dog, and he fell into 
the water, sustaining severe bodily injury. 
Reasoned the Court: “It could have been 
found that the defendant had a duty to 
clean the cap log and the adjacent floor 
near the dog and the ladder within a rea- 
sonable time after the “Cohasset” had been 
unloaded, especially in view of the fact that 
the “Thomas Whalen” was due to sail at 
two o'clock.” The unloading was completed 
at one o’clock, and the failure to do the 
cleaning before an hour and twenty minutes 
had elapsed could readily have been found 
to be negligence. The verdict for plaintiff 
was permitted to stand.—Hayes v. Boston 
Fish Market Corporation. Massachusetts 
Supreme Judicial Court. Suffolk. May 13, 
1946. 13 CCH NEGLIGENCE CAses 711. 


H. Kisloff, for Plaintiff. 
H. C. Thompson, for Defendant. 


FLOW OF WATER FROM SNOW 
PILE INUNDATES SIDEWALK 


(MASSACHUSETTS) 
© Ridge of ice formed 
Pedestrian injured 
Abutting owner’s liability 





Between the front of defendant’s build- 
ing and the sidewalk was an open area with 
a cement surface, which area sloped toward 
the street. Extending along the street side 
of a stairway which led up to the front en- 
trance to defendant’s building was a pile of 
snow eight or nine inches high and ten or 
twelve inches wide. Water from the melted 
snow had drained across defendant’s land 
and upon the sidewalk. The patch of ice 


TOUTE, 


upon which plaintiff fell was opposite this 
pile. The court deemed the evidence inade- 
quate to show that the water from this pile 
of snow had been collected into any channel. 

Plaintiff argued that piling the snow 
where, if it melted, water would be dis- 
charged upon the sidewalk constituted neg- 
ligence. The court did not agree. “An 
owner of land has a right to clear off the 
snow from his front yard and steps and 
to deposit it in a pile away from the side- 
walk. The piling of the snow is not shown 
to have artificially created a condition that 
increased or changed the direction of the 
flow of water upon the sidewalk from what 
it would have been on the natural slope of 
the land if the snow had not been shoveled. 
The defendant did nothing to confine the 
water into a definite channel or to accelerate 
its flow to the public way. In these circum- 
stances, the mere flowing of water from the 
defendant’s premises and the formation of 
ice upon the sidewalk do not show negli- 
gence upon the part of the defendant. There 
was no error in directing a verdict for the 
defendant.”—Cooper v. Braver, Healey & 
Co., Inc. Massachusetts Supreme Judicial 
Court. Suffolk. July 8, 1946. 13 CCH 
NEGLIGENCE CAsEs 903. 

M. Marks, for Plaintiff. 

K,. C. Parker, for Defendant. 


GRASS AND WEEDS 
TRIP PEDESTRIAN 


(NEW JERSEY) 
e Growing in crevices of sidewalk 
Abutting owner’s liability 

Tall grass and weeds in the crevices and 
at the side of the sidewalk in front of and 
adjacent to defendant’s property tripped 
plaintiff wife, and suit was brought to re- 
cover from the abutting owner on the theory 
that the condition constituted a nuisance 
The proof disclosed that the grass grew by 
itself and was never cut or otherwise at- 
tended to. It just started growing in the 
spring and grew until fall. Neither defend- 
ant nor any predecessor in title was shown 
to have created the condition. Reversing a 
judgment for plaintiffs, the court ruled: “The 
abutting owner is under no obligation to 
keep in repair the sidewalk in front of his 
property unless by the requirements of 4 
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city or municipal ordinance, and the liability 
in the latter instance is the penalty pro- 
vided by ordinance. The question of liabil- 
ity resulting from an act of the owner or 
of someone for whom he has become re- 
sponsible is not raised by the plaintiffs’ 
pleadings or proof herein.” Judgment for 
plaintiffs was reversed.—Zemetra et al. v. 
Fenchel Realty Co., Inc. New Jersey Su- 
preme Court. July 8, 1946, 13 CCH NEc- 
LIGENCE CASES 892, 

Alfred Brenner, 549 Broadway, Bayonne, N. J., 
for Plaintiffs, Respondents. 

Gerald F. O'Mara, Wall, 
Hartpence. 15 Exchange Place, 
N. J., for Defendant, Appellant. 


Haight, Carey & 
Jersey City, 


HOT WATER HEATER EXPLODES 





(FLORIDA) 
e Tenant injured 
Landlord’s surrender of control 
Caveat emptor 


The landlord supplied his tenants with 
hot water until May, 1944. The method of 
heating was by a bottled gas heater at- 
tached to a water tank installed in a cubby 
hole connected on the outside of the apart- 
ment building. After May, 1944, plaintiffs, 
with the consent of the landlord, undertook 
to supply themselves and the other tenants 
in the building with hot water by purchas- 
ing gas and using the equipment situated in 
the cubby hole. On June 30, 1944, plaintiff 
wife noticed that some time after she had 
ignited the heater the water was not yet hot. 
Upon going to the cubby hole she was met 
by an explosion of terrific force, as a result 
of which she received permanent injuries. 
In an action against the landlord it was 
alleged that the cubby hole was constructed 
in violation of the building code; that it was 
improperly lighted; that there was no open- 
ing between the boiler and hot water heater; 
and that defendant had failed to warn plain- 
tiff of the defects in either the equipment 
or the cubby hole. 

Emphasized the Court: Where the land- 
lord surrenders possession and control of 
the leased premises to the tenant, in the ab- 
Sence of fraud or concealment, the tenant 
assumes the risk as to the condition of the 
Premises, including the heating, lighting ap- 
paratus, plumbing, water pipes, sewers, etc., 
the rule of caveat emptor applies. Hence 
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the landlord is not liable for any personal 
injuries or sickness of tenants, although at- 
tributable to the defects in the fixtures. 
Judgment for the landlord was affirmed.— 
Brooks, et al. v. Peters. Florida Supreme 
Court. March 5, 1946. 13 NEeGLIGENCE CASES 
927. 

Charles M. Moon, Morton B, Adams, for Ap- 
pellants. 

Hudson & Cason, for Appellee. 


IS A THREE-YEAR-OLD 
CONTRIBUTORILY NEGLIGENT? 


(NEW YORK) 
@ Non sui juris 


Conclusive presumption v. question 
of fact 





New York courts have consistently held 
that a child between the age of three and 
four years old is conclusively presumed to 
be non suit juris and incapaable of being 
guilty of negligence. This ruling has been 
followed by the high court of New York 
since 1868. In the instant action, the trial 
justice submitted to the jury both the issue 
of defendant’s negligence and the contribu- 
tory negligence of plaintiff’s intestate, an 
infant three years and two months old at 
the time of the accident. The jury was 
charged that ordinarily a child of less than 
four years of age is considered to be non 
sui juris, but that where, as in the instant 
action, plaintiff introduced evidence as to 
the memory and intelligence of the child, the 
question was one for the jury. A request 
by plaintiff’s counsel to charge that a child 
of the age of three years and two months is 
non sui juris and incapable of being guilty of 
negligence was refused. Leave was granted 
to appeal so that the high court could pass 
upon the correctness of the rule of law as- 
serted in the request to charged. 


The high court reversed the judgments of 
the lower courts and granted a new trial, 
declaring that throughout the United States 
the weight of authority is in favor of a con- 
clusive presumption of incapacity as regards 
the negligence of a child between the age 
of three and four years. Furthermore, it 
could see no reason for changing the rule, 
which was not unjust and which had not 
become obsolete by changing conditions. 
A dissent voiced the opinion that the jury 
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was correctly charged and reiterated the 
language in Camardo v. New York State Rail- 
way, 247 N. Y. 111, 116: “‘. ..A child’s 
age does not alone determine its capacity 
to care for itself and to avoid dangers 
which may threaten. The law does not dis- 
regard variations in capacity among children 
of the same age, and does not arbitrarily 
fix an age at which duty to exercise some 
care begins or an age at which an infant 
must exercise the same care as an adult.... 
Only where the circumstances admit of only 
one inference may the court decide as a 
matter of law what inference shall be 
drawn.’”—Verni, Adm. v. Johnson. New 
York Court of Appeals. July 23, 1946. 13 
CCH NEGLIGENCE CAsEs 924. 


Isidor Unger, for Appellant. 


Julius S. Christensen, James J. McLoughlin, 
for Respondent. 


MILKMAN FALLS ON ICY SIDEWALK 


(CONNECTICUT) 
@ Municipality’s liability 
Imputed notice 


An irregularly shaped piece of ice, about 
two feet long and two inches thick, was 
the milkman’s demise. He had just deliv- 
ered a bottle of milk to a consumer and was 
returning to his milk truck when he stopped 
on the patch of ice, which was frozen to 
the sidewalk. At that point the sidewalk 
pitched slightly toward its south edge, 
which adjoined the foot of a four foot bank 
in front of the house. The walk was shaded 
from the sun by a three-story building, and 
this shade retarded the thawing of snow or 
ice upon the walk. Two weeks before 
plaintiff’s accident, there had been a heavy 
snowfall, mixed with rain and sleet, and the 
temperature remained below freezing except 
for brief intervals. No sand or ashes had 
been placed on this ice, and there was no 
evidence that anyone had shoveled the walk. 
The question determinative of the appeal 
was whether the facts warranted the lower 
court’s inference that the patch of ice on 
the sidewalk had existed for a sufficient 
length of time to charge the city with no- 
tice. 

Said the Court: “In deciding this ques- 
tion, the heavy fall of wet snow of the 4th, 
the drop in temperature to below freezing 
which shortly ensued, the lack of any mate- 
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rial precipitation thereafter until the 19th, 
the shaded location of the place in question, 
and the continuation, without substantial 
interruption, of a temperature below freez- 
ing throughout the period between these 
dates, would afford, in the absence of other 
facts, a basis for the inference that this 
patch of ice originated and continued as 
concluded by the court. That, by reason of 
the topography, surface water would not 
naturally gather upon the walk at this point, 
that the ice in question had not been sanded 
and that there was no evidence that the 
walk had been shoveled constitute further 
corroborative factors.” Judgment for the 
milkman was affirmed.—Gleba v. City of 
New Britain. Connecticut Supreme Court 
of Errors. July 19, 1946. 13 CCH Necu- 
GENCE CASEs 894, 

Harold J. Eisenberg, Corporation Counsel, fo 


Defendant, Appellant. 
Maurice W. Rosenberg, for Plaintiff, Appellee, 


NEWSPAPER CONCEALS DEFECT 
IN CARTWAY CROSSING 


(PENNSYLVANIA) 





e@ Pedestrian injured 
Entire area torn up 
Contributory negligence 


It was 11:30 o’clock in the morning on a 
bright day, and plaintiff wife was sauntering 
on the east side of Lang Avenue. She came 
to the intersection of Kedron Street and 
found it so torn up and in such bad condi- 
tion that she was afraid to cross it. She 
turned south, crossing Lang to its west side, 
and then started across Kedron. In the 
center of Kedron she stepped upon a news- 
paper which covered a hole three inches 
deep and six inches wide, which caused her 
to sprain her ankle. Plaintiff testified that 
a gas explosion some months prior to her 
fall had caused Kedron to be torn up. Could 
plaintiff recover from the city. The court 
found the answer in a similar case, Leson 
et vir v. Pittsburgh, 353 Pa. 207, 44 A. (2d) 
577, where the plaintiff stepped on a news- 
paper covering a hole in the sidewalk. 
“ ‘Unquestionably, with the newspaper ab- 
sent, the plaintiff would have been guilty 
of contributory negligence as a matter ol 
law. Under the circumstances here present 
as to the readily observable defective con- 
dition of the sidewalk in general, whereot 
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the plaintiff admittedly was fully informed, 
was the newspaper over one portion of the 
broken walk such a condition outside of 
herself as would exculpate her from guilt 
of contributory negligence? We think not. 
The obvious condition of the sidewalk all 
about the newspaper .. . put her on notice 
that defects were to be expected in that 
portion of the sidewalk hidden by the news- 
paper, just as they existed around and be- 
yond it....’ ” Judgment of the lower court 
which granted a compulsory nonsuit was 
afirmed.—Petrilli et al. v. City of Pitts- 
burgh et al. Pennsylvania Superior Court. 
July 19, 1946. 13 CCH NecLiceNnce Cases 879. 
Charles G. Notari, 907 Jones Law Bldg., Pitts- 
burgh, Pa., for Appellants. 


H. Stewart Dunn, 908 Peoples Bank Bidg., 
Pittsburgh, Pa., Robert D. Dalzell, Dalzell, Mc- 
Fall, Pringle & Bredin, 450 4th Ave., Pitts- 
burgh, Pa., for Appellees. 


PNEUMONIA PATIENT 
REMOVED FROM HOSPITAL 


(MASSACHUSETTS) 
e Physician’s liability 
Proximate cause of death 
Pleadings 


Plaintiff's husband was suffering from a 
miserable cold, which in two days developed 
into a sore throat. He had been using medi- 
cine and tablets for a gargle which his wife 
had procured from a physician, but he had 
not responded to this treatment, and an- 
other doctor was called, who sent him to a 
hospital conducted by defendant. When 
plaintiff saw her husband at the hospital 
on November 28, 1941, he was very ill and 
was complaining of chills, pain in his sides, 
and a wretched cough. When she visited 
him the following day she observed that his 
face was flushed and that he was coughing 
up a brownish colored sputum. Plaintiff, 
who had worked as a practical nurse for 
ten years, told the floor nurse that her hus- 
band had pneumonia. A hospital record, in 
defendant’s handwriting, stated that the 
lungs of the decedent were clear on Novem- 
ber 27, 1941, and on November 30, 1941. 
According to this record, on November 30, 
the decedent was objecting quite violently 
to treatment and to taking nourishment, and 
defendant called upon the welfare authori- 
ties of Bridgewater to remove the intestate 
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from the hospital. On the afternoon of 
November 30, he was driven in an automo- 
bile by a police officer some sixty to seventy 
miles to the Tewksbury State Hospital. An 
examination at this hospital on the morning 
of December 1 disclosed that there was 
“bronchovesicular breathing at the left base 
with coarse rales throughout.” The exam- 
ing physician suspected that the intestate 
had pneumonia. The patient died on the 
evening of December 1. The evidence was 
sufficient to support findings that defendant 
should have known that the intestate was 
suffering from pneumonia, even if Vincent's 
angina, a disease from which he was suffer- 
ing, displayed some symptoms that were 
also characteristic of pneumonia and that 
it was improper medical treatment to order 
the removal of the intestate from his hos- 
pital. 


The evidence was sufficient to support 
causes of action for conscious suffering and 
death on the ground that it was negligent 
for defendant to order the removal of the 
decedent to Tewksbury when he knew or 
ought to have known that the intestate was 
suffering from pneumonia. But the case 
proved was not the case alleged. There was 
no negligence in treating a throat ailment, 
which was the sole negligence alleged. Con- 
sequently, defendant’s exceptions were sus- 
tained and judgment entered for defendant 
unless the lower court permitted an amend- 
ment of each count, making the pleadings 
conform to the proof and in that event, the 
exceptions were to be overruled.—Coburn, 
Admx. v. Moore. Massachusetts Supreme 
Judicial Court. Plymouth. July 8, 1946. 13 
CCH NEeEcLIiceNce Cases 870. 

J. N. Esdaile, for Plaintiff. 

J. N. Clark, for Defendant. 


““OVERNIGHTER" ASPHYXIATED 





(PENNSYLVANIA) 
@ Leak in gas pipe 
Gas company’s, oil company’s lia- 

bility 

Little did the truck driver dream that 
mishap awaited him when he stopped over- 
night at a wayside restaurant, but during 
the night he met his death by gas asphyxi- 
ation. Tenant A of the premises had the 
gas service installed in 1938. The gas com- 
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pany maintained a four inch main in the 
road adjacent to the restaurant. The pres- 
sure was of a much higher degree than that 
in urban mains. This main was tapped, and 
some 107 feet of % inch steel pipe was used 
to make the connection with the restaurant. 
The pipe was buried at an average depth of 
1 and % feet and laid on a bed of tamped 
down yellow clay. Forty feet from the point 
of entry into the building was a shut-off 
valve or curb-box. Fifty-six feet from the 
point where the pipe entered the building 
the leak occurred and from which point the 
gas seeped along the pipe into the building, 
causing the death of the truck driver and 
two others. In July or August of 1939, 
tenant A vacated the premises and had the 
gas company shut off the gas. This was 
accomplished by the turning of a “wing 
cock” on the gas main in the basement of 
the building. In the spring of 1940, tenant 
B moved in and had the oil company install 
two gasoline pumps and tanks, but tenant 
B did not request a resumption of service 
with the gas company. After three or four 
months the oil company removed the tanks 
and filled the holes with ash fill. The tanks 
were located close to the course of the gas 
service pipe running to the building. Tenant 
B moved out, and tenant C used neither the 
oil company’s nor gas company’s fixtures. 
It was while tenant C was in possession of 
the premises that the mishap occurred. The 
gas company contended that there was no 
evidence of improper construction of the 
service line from the gas main in the high- 
way to the building and that there was no 
evidence that the service pipe was improp- 
erly laid so that the weight of vehicular 
traffic caused the break in the pipe. 


There was testimony that the gas main 
was not the ordinary low pressure urban 
gas main; that the gas company had been 
informed at a considerable time prior to the 
accident that the service would be shut off 
and probably would not be used again for 
some time; that the gas was not shut off at 
the main, but at a point within the building; 
and that the shutting off at the main would 
not have been difficult or costly, but was a 
simple operation. There was further testi- 
mony that when the oil company removed 
their tanks, a pipe was bared at approxi- 
mately the location where the pipe broke, 
allowing the gas to flow into the building; 
that the oil company made no inquiry about 
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the pipe; that the holes from which the 
tanks were removed with ash fill; and that 
the ash fill would not support the pipe prop- 
erly, but would allow the joint to become 
weakened from the pressure on the surface 
above. The jury found negligence on the 
part of the gas company and the oil com- 
pany, and where the court thought that the 
instructions were fair and ample, defend- 
ants’ motion to set aside the verdict and 
judgment were denied.—Lommer, ete. y. 
Scranton-Spring Brook Water Service Co, 
et al. United States District Court, Middle 
District of Pennsylvania. July 20, 1946, 13 
CCH NEGLIGENCE CAsEs 922, 

McDonough & Boasberg, 1002-6 Walbridge 
Bldg., Buffalo, N. Y., Stark, Bissell & Reif- 


synder, Scranton National Bank Bldg., Scran- 
ton, Pa., for Plaintiff. 

Frank J. McDonnell, Lincoln Bldg., Scranton, 
Pa., for Defendant Gas Co. 

J. Frank Connelly, 826 Connell Bldg., Scran- 
ton, Pa., for Defendant Oil Co. 

Welles, Mumford & McGrath, First National 
Bldg., Scranton, Pa., for Defendants Thomas, 


SITTING ON AIR 


(KENTUCKY) 
e@ Broken counter stool 
Drug store customer injured 
Contributory negligence 


Wheezing and sneezing as a result of a 
wretched, cold, plaintiff entered defendant's 
drug store to purchase some castor oil in 
root beer. She had no more than placed 
her order at the fountain when she spotted 
some Kleenex in the merchandise depart- 
ment and made a mad dash in that direc- 
tion. After purchasing the Kleenex, she 
returned to the soda fountain and sat down 
on the stem of a counter stool from which 
the seat had been removed. She hit her 
coccyx bone on the stem of the stool, fell 
to the floor, and hit the base of her spine 
on the pedestal of the stool. The soda 
fountain contained about fifteen or sixteen 
stools, located about twenty-three inches 
apart. Five 300 watt lights were located 
over the soda fountain and were burning 
at the time of the accident. At the con- 
clusion of defendant’s proof, his motion for 
a directed verdict was sustained on the 
ground that plaintiff was guilty of con- 
tributory negligence as a matter of law. 
Plaintiff strongly insisted that it was error 
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to impose upon her the absolute duty to 
look at the particular seat in order to ascer- 
tain its condition before she sat down and 
that under the Kentucky authorities the 
question as to whether or not she exer- 
cised ordinary care for her own safety was 
a matter for jury consideration. 
3y-plaintiff’s own testimony she admitted 
that in a well lighted room she made only 
a casual glance at the stools, and with 
Kleenex to her nose, approached the counter 
and sat down on the stem of a stool, which 
she said she could have seen if she had 
looked. “This is confessed and undisputed 
contributory negligence.” Judgment for 
defendant was affirmed.—Price v. T. P. 
Taylor & Co., Inc. Kentucky Court of 
Appeals. June 7, 1946. 13 CCH NeEctt- 
cence CASES 723. 
Julius Leibson, Louisville, Ky., for Appellant. 


Allen, McElwain, Dinning & Clarke, Oldham 
Clarke, Louisville, Ky., for Appellee. 


TOOTH EXTRACTED BY 
UNLICENSED DENTIST 


(CONNECTICUT) 


e Fractured jaw sustained 
Substitute dental interne employed 
by clinic 

Suffering miserably from a toothache and 
swollen jaw, plaintiff presented himself at 
defendant’s dental clinic for treatment. He 
was examined by a substitute dental interne 
emploved by the clinic. The examination 
and X-rays disclosed a decayed and infected 
wisdom tooth on the left side of the upper 
jaw. The tooth was extracted by the sub- 
stitute interne, and a fracture of the alveolar 
process, which is a part of the jaw, resulted. 
\ postoperative abcess developed, necessi- 
tating plaintiff's hospitalization for nine days. 
No permanent injuries were claimed. The 
substitute dental interne was not licensed to 
practice in Connecticut and had not been 
graduated from a dental college, and there 
was no evidence that he was registered as 
such a graduate to practice in a clinic in 
accordance with the statutory requirements. 
The jury found that the employment of the 
Interne constituted corporate negligence on 
the part of defendant and that this was the 
proximate cause of plaintiff’s injuries. 

Decided the Court: “The first answer was 
correct.” Statutory provisions forbid the 
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practice of dentistry without a license make 
it illegal for “any person” to employ an 
unlicensed dentist. ‘‘When the legislature 
establishes a rule of conduct by statute and 
its purpose in doing so is to protect others 
from injury, a violation of that rule of con- 
duct constitutes negligence. The defendant 
was guilty of corporate negligence in em- 
ploying Keller.” The principles governing 
malpractice were determinative of the ques- 
tion of the interne’s negligence. Ordinarily, 
there can be no recovery unless expert testi- 
mony supports the allegation of negligence. 
There was no such testimony in this case. 
On the contrary, all of the medical testi- 
mony was to the effect that the operation of 
the clinic and the treatment by the interne 
were either in accordance with or superior to 
the standard practice. The fact that the 
operation was followed by infection raised 
no presumption of want of proper care or 
skill. Furthermore, plaintiff was not entitled 
to rely on the doctrine of res ipsa loquitur. 
Application of the doctrine requires that 
three conditions be met, the first of which 
is that the situation, condition or apparatus 
must be such that in the ordinary instance 
no injury would result unless from a care- 
less construction, inspection or user. The 
court could not say as a matter of law that 
this condition had been satisfied, and there 
was no evidence which would have justified 
a finding by the jury that it had been met. 
Judgment for plaintiff was reversed and the 
cause remanded with direction to grant de- 
fendant’s motion to set aside the verdict.— 
Haliburton v. General Hospital Society of 
Connecticut. Connecticut Supreme Court of 
Errors. Tuly 19, 1946. 13 CCH NEGLIGENCE 
Cases 893. 

Morris Tyler, Richard H. Bowerman, for De- 
fendant, Appellant. 


John H. Sheehan, 
Plaintiff, Appellee. 


Isadore Chaplowe, for 


STAIRCASE BUCKLES 


(TEXAS) 
e Tenant injured 
Decayed frame 
Misconduct of jury 


The upstairs portion of defendant’s build- 
ing was served by an outside stairway, and 
all persons living in the second story, in- 
cluding plaintiff, used the outside stairway. 
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The steps were in good condition, but the 
frame work underneath was rotten and 
decayed. Plaintiff was walking down the 
stairway when it collapsed beneath him, 
and he fell to the ground, receiving serious 
bodily injuries. The decayed condition of 
the framework was such that a_ proper 
inspection of the stairway would have re- 
vealed the defect. The jury found that the 
landlord was negligent in failing to keep 
the stairway in good repair and assessed 
plaintiff’s damages at $2,750. 


Questioning the conduct of the jury, the 
landlord alleged that the jurors discussed 
what percentage of recovery plaintiff's at- 
torney would receive; that it was under- 
stood by a majority of the jurors/that said 
attorney would receive one-half of any 
amount that might be awarded to plaintiff; 
that the jurors took these facts into con- 
sideration in arriving at the amount of 
their verdict; that they discussed whether 
defendant could respond in damages; and 
that one of the jurors stated that defend- 
ant’s check for many thousands of dollars 
would be good. On the hearing for defend- 
ant’s motion for new trial, ten of twelve 
jurors testified. One of them testified that 
attorney’s fees were discussed; that he did 
not increase the amount of damages in the 
verdict because of the discussion of attor- 
ney’s fees; and that he did not recall any 
statement about defendant’s check in the 
amount of $20,000. Another testified that 
he heard someone say that defendant's 
check would be good for $20,000, but he 
did not know who made the statement. 
The other eight jurors who testified denied 
that they heard any discussion in reference 
to attorney’s fees for defendant’s check for 
$20,000, except one of the eight who testi- 
fied that there was some talk about how 
much money defendant was worth, but he 
was unable to remember the statement. 
Five of the eight witnesses stated that they 
did not hear in the jury room any discussion 
of attorney’s fees or defendant’s check, 
while two of them ‘went further and testi- 
fied that they did not hear any such state- 
ments and did not believe they were made 
because if they had been made, they would 
have heard from them. This testimony 
presented an issue of fact as to whether 
the alleged misconduct occurred. It was 
not believed that defendant discharged his 
burden of showing by a preponderance of 
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evidence that the jury was guilty of mis- 
conduct, and judgment overruling the mo- 
tion for new trial was affirmed.—Balque 
v. Green. Texas Court of Civil Appeals, 
Beaumont. February 7, 1946. Rehearing 
denied, March 6, 1946. Writ of error de- 
nied, April 24, 1946. 13 CCH Nec icencr 
CAsEs 931. 

DeWitt C. Bennett, J. 
Tex., for Appellant. 

K. W. Stephenson, Orange, Tex., for Appellee, 


T. Adams, Orange, 


TRAIN WHISTLE 
FRIGHTENS HORSES 


(ARKANSAS) 
@Railroad’s liability 
Excessive volume of blast 





A fast east-bound train was speeding to- 
ward London, Arkansas. The railroad track 
runs west to east through the town and 
crosses two parallel highways or streets, 
which are about 300 feet apart. Eggleston's 
Store was located about 175 feet south of 
the track and midway between the two 
parallel streets. Plaintiff was shopping in 
the store, while outside, waiting, was his 
team of horses attached to a wagon. The 
whistle blew for the first or west crossing, 
and plaintiff dashed from the store to his 
team. He had just reached over the front 
wheel of the wagon to grasp the reins when 
the train was even with the team. The 
second whistle blast resounded, and _ the 
team lunged into the third or fourth coach 
of the train, destroying the wagon and har- 
ness. The horse was killed, and the mare 
was permanently crippled. Plaintiff sought 
recovery from the railroad based on ex- 
cessive speed of the train and the unneces- 
sarily loud blowing of the whistle. The 
proof was positive that the train was travel- 
ing faster than fifty miles per hour through 
the town in violation of an ordinance limit- 
ing train speeds to thirty-five miles per hour 
But the evidence clearly showed that it was 
the whistle and not the speed of the train 
that caused the untoward action of the team. 
“The rule is well established that negligence 
is not actionable unless such negligence was 
the direct cause of the damage.” 


The blowing of the whistle was a statu- 
tory duty. Plaintiff’s theory of liability was 
that it was blown too loudly, whereas de- 
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fendant contended that the statute did not 
restrict the volume of the whistle and that 
“there is only one way to blow a whistle; 
and that is to blow it.” The court had never 
directly passed upon this question before. 
There were cases holding railroads liable 
where train operators let off steam from 
the engine, thereby frightening animals, but 
letting off steam was not a statutory duty. 
There were cases imposing liability where 
the whistle was blown at a time and place 
not required by statute. There were cases 
holding railroads liable where the team was 
at a crossing and became frightened either 
from the giving or lack of signals, but here 
the team was 175 feet away from the track. 
Railroads had been held liable where it was 
shown that the operators had acted willfully, 
wantonly or maliciously, but no such alle- 
vation was made in the instant action, nor 
could it be said that the operators failed to 
exercise due care after they discovered the 
frightened team. The team did not become 
frightened until the train was even with the 
team. “If the tone or volume of the whistle, 
alone, is to be considered negligence, then 
itis for the Legislature so to enact, rather 
than for the court to so declare.” Judgment 
for defendant was affirmed.—Garner v. Mis- 
souri Pacific Railroad Company, Thompson, 
Trustee. Arkansas Supreme Court. June 
10, 1946. 13 CCH NEGLIGENCE CAsEs 863. 


Bob Bailey, Bob Bailey, Jr., for Appellant. 
Thomas B. Pryor, Brady Pryor, for Appellee. 


WAS IT A GAMBLING VERDICT? 





(TENNESSEE) 


¢ Trucks dent city sidewalk 
Pedestrian injured 


Plaintiff stepped into a depression in the 
sidewalk, which extended along defendant’s 
warehouse. Suit against the warehouse and 
the city resulted in a verdict against the 
warehouse company and in favor of the city. 
The declaration charged that the defect 
which caused plaintiff to fall resulted from 
the operation of defendant’s trucks over the 
sidewalk in violation of a city ordinance and 
that defendant violated a common law duty 
devolving upon it to maintain the sidewalk 
in a reasonably safe condition while using it 
lor a special purpose. Defendant insisted 
that its trucks were too light to cause the 
defect, which existed long prior to time it 
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began operating trucks upon the sidewalk. 
However, photographic evidence plainly 
showed that the sidewalk was free of defects 
until the time defendant commenced operat- 
ing its trucks thereon. On the question of 
contributory negligence, plaintiff testified 
that she did not know of the presence of the 
hole; that after defendant began operating 
its trucks on the sidewalk, she discontinued 
using the sidewalk at that point; that on this 
particular occasion when she reached a point 
about twelve feet from the hole, defendant’s 
lifting truck, equipped with long arms which 
could be lowered or raised for the purpose 
of lifting boxes off the floor, approached an 
entrance to the warehouse; that the arms 
appeared to be swaying back and forth; and 
that she paused or slackened her pace in 
order to allow the truck to pass in front of 
her. While watching the truck to avoid be- 
ing struck by the lifting arms, she stepped 
in the hole and was injured. It was for the 
jury to determine whether the swaying of 
the arms was a sufficient distraction to cause 
an ordinarily prudent person to fail to look 
where he was stepping. 


It was said by defendant that it was a 
gambling verdict because on the first day 
the jury considered the case, nine of the 
jurors favored a verdict for $500 in plain- 
tiff’s favor, while three stood for no recovery. 
On the second day, nine of the jurors stood 
for $1000 and three for no recovery. Since 
the amount of the final verdict, $750, was 
1/12th of $9000, defendant sought to draw 
the inference that the amount of the verdict 
was arrived at by dividing twelve into $9000. 
Ruled the Court: “There is nothing to sup- 
port this insistence. On the contrary, one 
of the jurors testified that the figure arrived 
at was a compromise between the $500 fa- 
vored by nine of the jurors on the first day 
and $1000 favored by nine of the jurors on 
the second day. The testimony of other 
jurors is to the effect that a majority of the 
jurors favored $1000 verdict on the second 
day while one favored a verdict of $200 and 
three favored a verdict for the Chattanooga 
Medicine Company, that the proposition was 
then made that a verdict for $750 be re- 
turned and that all in favor of such a verdict 
would indicate their approval by standing 
and that all of the jurors then stood. There 
is no proof that the three jurors who favored 
a verdict dismissing the case surrendered 
their conviction in order to secure a reduc- 
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tion in the amount. It is not to be expected 
that twelve jurors unanimously agree upon 
a verdict without the exchange of views, and 
some compromise of opinions originally ex- 
pressed at the beginning of deliberations. A 
verdict so arrived at is to be distinguished 
from a gambling verdict as where it is 
agreed that each juror shall set down a sum 
and that the aggregate amount be divided 
by twelve, or where the jurors agree upon a 
method of arriving at a verdict without 
knowing in advance what the result will be.” 
Judgment for plaintiff against the warehouse 
company was affirmed.—Chattanooga Medi- 
cine Co. v. Scott. Tennessee Court of Ap- 
peals, Eastern Section. July 31, 1946. 13 
CCH NEGLIGENCE CAsEs 897. 

Finlay & Campbell, Chattanooga, Tenn., for 
Plaintiff in Error. 


Charles H. Neighbors, Chattanooga, Tenn., for 
Defendant in Error. 


UNNOTCHED MAT TRIPS 
THEATRE PATRON 


(IOWA) 
@ Fall in lobby 
Unreasonable exposure to danger 





Plaintiff entered defendant’s theatre lobby 
and purchased a ticket. The ticket taker 
took her ticket on which she had written 
her name, address and phone number for 
the bank night drawing. Plaintiff also de- 
posited a card, with her name and address 
on it, in a box further inside the theatre. 
She then returned to the ticket taker who 
handed her the stub of a ticket which en- 
titled her to attend a later show because 
plaintiff's work as a janitress prevented her 
attendance that evening. In leaving the 
theatre plaintiff caught the toe of her right 
foot on the side edge of a large thick mat 
which for many years had covered part of 
the lobby floor. She fell forward and sus- 
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tained a severe fracture of the left leg and 
other injuries. More than a year later at the 
time of the trial, she was still unable to 
walk. The mat upon which plaintiff fel] 
was about 5’ 7” by 5” thick. From the 
floor to the top of the mat, along the side 
edges, measured about % of an inch. The 
mat, which weighed 136 pounds, was made 
of numerous links of leather. Between each 
link was an apening about 4” to 7%” square. 
The links were held together by steel wires 
which ran crosswise and formed a loop 
around each link that was on the outside 
edges. A witness testified that he had 
twenty years’ experience in selling similar 
mats; that they were usually laid in such a 
manner that the ends were protected so that 
people would not stumble over them; that 
the mats are either laid from wall to wall 
with a riser at the door so people will not 
trip, or they are laid lengthwise where the 
trafic moves in one direction. 

“We are not justified,” ruled the Court, 
“in holding that all reasonable minds must 
conclude from the evidence that de- 
fendant was not negligent in the respect 
claimed by plaintiff. Under the particular 
circumstances shown, it may fairly be con- 
cluded that plaintiff was unnecessarily or 
unreasonably exposed to danger.” Among 
such circumstances were the thickness and 
location of the mat. The side of the mat 
was not guarded, but rose abruptly from 
the floor. The edge was notched so that it 
readily caught plaintiff's foot. Judgment of 
the lower court, which sustained defendant's 
motion for a direct verdict, was reversed and 
the cause remanded with instructions to 
enter judgment on the jury’s verdict for 
plaintiff—Wood v. Tri-States Theatre Cor- 
poration. Iowa Supreme Court. July 29, 
1946. 13 CCH NEcLicENcE Cases 905. 

L. D. Dennis, D. M. Elderkin, Cedar Rapids, 
Iowa, for Appellant. 


Jordan & Jordan, H. E. Spangler, Cedar Rap- 
ids, Iowa, for Appellee. 
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Massachusetts Makes Rules for Replacement Coverage 


Massachusetts has announced that if a company has a policyholders’ surplus 
of $400,000 on and after September 6, 1946 it may write fire insurance on build- 
ings and contents (not private residences) on the difference in the actual value 
at the time of loss and the cost of replacement or repair, in the case of total 
destruction. The enabling statute is Chapter 471, Laws of 1946 (H. 2008). 
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Parked truck blocks sidewalk 
Child forced into street 
Ordinance violated (R. I.) 
Parking lot owner's liability 
Daughter backs car over mother 
Evidence of custom, admissibility 
(Cal.) ddetas 
Pavement collapses 
Car sinks into depression 
Municipality’s notice (Cal.) 
Pedestrian injured 
Crossing mountain 
point (Ore.) 
Walking on wrong side of road 
Directions of police officers (Wash.) 
Pedestrian struck by bus 
Entering parked car on left side 
Negligence per se, instruction (Wash.) 
Pedestrians struck by street car 
Walking on car tracks 
Choice of routes (Pa.) 
Real party in interest 
Cargo of yeast damaged (Cal.) 
Right of way driver spots car on side road 
Contributory negligence (Ala.) . 
Brown, Cecil N. 
“Release of Joint Tortfeasors in Montana’”’ 


‘“‘Doctrine of Imputed Knowledge, The”’ 
By P. F. Hendersons erates 


“Duty Owed by an Air Carrier, The”’ 
By Gibson B. Witherspoon... 


Fire and Casualty Cases 
Fire policies 
Actual wind damaged required by rider 
Roof under repair, rain penetrating 
(Miss. ) ; 
Insurer’s right to sworn examination 
Insured out of country (Tex.) ; 
Windstorm coverage, high water ex- 
clusion 
Boardwalk driven against house (Pa.) 
Public liability insurance 
Statute construed 
Attorneys’ fees, damages (Mo.) 
Tuberculosis resulting from accidental 
injury 
Insurer’s failure 
(N. Y.) 
Hendersons, P. F. 
‘The Doctrine of Imputed Knowledge” 


‘“‘Insurance Round Table” 
‘(Law of Insurable Interest in North Caro- 
lina, The’”’ 
By Herman Leroy Taylor 
Life, Health and Accident Cases 
Attempted conversion of policy 
Annuity policy for ordinary life 
‘‘Insurability’’ construed (Mo.) 
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Life, Health and Accident Cases—continued 

Fall on wet floor, head striking window- 
casing 

Accidental injury v. heart trouble (Pa.) 


Fraternal benefit society member 
Death during delinquency 
Forfeiture of death benefits v. 
period (Pa.) 
Funeral benefit certificate 
Inability to produce body (La.) 
Group insurance 
Death four days after 
ment (IL.) 
Disabled employee retired on pension 
Termination of insurance (Mo.) 
Termination of employment and pre- 
mium contribution 
Automatic cessation of 
grace period (Pa.) 
Lapse of policy 
‘‘Premiums four weeks in arrears'’ con- 
strued (S. C.) 
Lapsed policy 
Unaccepted offer of reinstatement 
Mailing of premium due notice 
waiver (Mo.) 
Rival claimants 
Beneficiary’s administrator v. 
executors 
Statute construed (D. C.) 
Mother's interest in cash surrender value 
Son v. primary beneficiaries (Tex.) 
Total and permanent disability 
Recovery after nine months’ invalidism 
(Ind. ) 
Election of remedies (S. C.) 
Language of policy varied in rejecting 
claim 
Statute of limitations tolled (Cal.) 
Letters to agent requesting examinaticn 
Due proof (Tenn.) 
Requirements misinterpreted by insured 
Sufficiency of initial due proof (Mo.) 
Validity of assignment 
Widow v. Sons (N. J.) 
Validity of change of beneficiary 
Ministerial functions (Tenn.) 


Negligence Cases (Other than Automobile) 
Bottle explodes in hand 
Res ipsa loquitur (Me.) 
Child injured 
Fall down elevator shaft 
Attractive nuisance instruction (N. Y.) 
Coal gas and fumes injure tenants 
Landlord's liability (Mass. ) 
Contributory negligence of 3-year-old child 
Conclusive presumption v. question of 
fact (N. Y.) 
Customer injured 
Broken counter stool 
Contributory negligence (Ky.) 
Dental clinic's liability 
Patient's jaw fractured (Conn.) 
Finger amputated 
Defective vending machine 
Bailor’s liability (Tenn.) 
Fire spreads to adjoining land 
Broken match head as warning (Cal.) 
Fisherman slips from slimy pier 
Duty to clean cap log (Mass.) 


grace 


leaving employ- 


insurance v. 


as 


insured's 


CUT 


PAGE 704 


682 
679 
680 
685 


677 


688 


691 


689 


695 


698 


699 


689 
692 


693 


—continued 
Garage patron trips over dolly 
Contributory negligence (Conn.) 
Milkman falls on icy sidewalk 
Imputed notice (Conn.) 
Municipality's liability 
Failure to file claim within 39 days 
(N. Y.) 
“Overnighter’’ asphyxiated 
Gas company’s, oil company’s liability 
(Pa.) 
Pedestrian injured 
Grass and weeds in sidewalk 
Abutting owner’s liability (N. J.) 
Newspaper conceals hole in cartway 
crossing 
Contributory negligence (Pa.) 
Sidewalk dented by warehouse trucks 
Gambling verdict (Tenn.) 
Water flowing from snow pile forms icy 
ridge 
Abutting owner's liability (Mass.) 
Physician's liability 
Pneumonia patient removed from hos- 
pital (Mass.) 
Railroad's liability 
Train whistle frightens horses 
Excessive volume of blast (Ark.) 
Skating rink patron injured 
Res ipsa loquitur (Conn.) 
Tenant injured 
Hot water heater explodes 
Caveat emptor (Fla.) 
Staircase collapses 
Decayed frame (Tex.) 
Theatre patron injured 
Unnotched mat in lobby 
Unreasonable exposure 
(Iowa) 
Vendor's liability 
Ferrous and non-ferrous metals packed 
together 
Sub-vendee’s 
(La.) 
Price, Paul E. 
‘“‘War and Aviation Exclusion Clauses’’ 


Public Liability Insurance 
Statute construed 
Attorneys’ fees, damages (Mo.) 
Tuberculosis resulting from accidental] in- 
jury 
Insurer's 
(N. Y.) 
‘Release of Joint Tortfeasors in Montana” 
By Cecil N. Brown 
Spivock, Allen 
“The American Tradition of a Democratic 
Jury” 
Taylor, Herman Leroy 
‘‘The Law of Insurable Interest in North 
Carolina’ 
“Tort and Implied Contract Liability of the 
Federal Government”’ 
By Leslie L. Anderson 
“War and Aviation Exclusion Clauses”’ 
By Paul E. Price 


‘“‘What the Courts Are Doing’’ 
Witherspoon, Gibson B. 
‘The Duty Owed by an Air Carrier” 
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